§280.90

{c) By mailing these records to the
implementing agency if they cannot be
maintained at the closed facility.

Subpart H—Financial
Responsibility

SOURCE: 53 FR 43370, Oot. 26, 1988, unless
otherwise noted.

§280.90 Applicability.

(&) This subpart applies to owners
and operators of all petroleum under-
ground storage tank (UST) systems ex-
cept as otherwise provided in this sec-
tion.

(b) Owners and operators of petro-
leum UST systems are subject to these
requirements if they are in opsration
on or after the date for compliance es-
tablished in §280.91.

(c) State and Federal government en-
titios whose debts and liabilities are
the debts and liabilities of a state or
the United States are exempt from the
raguirements of this sabpart.

{d) The requirements of this subpars
do not apply to owners and operators of
any UST system described in §280.10 (b)
or (e), .

(e) If the owner and operator of a pe-
troleum underground storage tank are
separate parsons, only one person is re-
quired to demonstrate finanecial re-

" sponsibility; however, both parties ars
liable in event of noncompliance. Re-
gardless of which party compiies, the
date set for compliance at a particular
facility is determined by the character-
istics of the owner as set forth in
§280.91.

$280.91 Compliance dates,

Owners of petroleum underground
storage tanks are required to comply
with the requirements of this subpart
by the following dates:

(a) All pstrolenm marketing firms
owning 1,000 or more USTs and all
‘other UST owners that report a tan-
gible net worth of $20 million or more
to the U.8S. Securities and Exchange
Commission (SEQ), Dun and Brad-
street, the Energy Information Admin-
istration, or the Rural Electrification
Administration; Janunary 24, -1989, ex-
cept that compliance with §280.94(b) is
required by: July 24, 1989.
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(b) All petrolenmn marketing firms
owning 100-9%9 USTs; October 26, 1089,

{c) All petroleum markebing firms
owning 13-89 USTs at more than one fa-
cility; April 28, 1991,

(d) All petroleum UST owners not de-
scribed in paragraphs (a), (b), or (c) of
this section, excluding local govern-
ment entities; December 31, 1993,

(e) All looal government entities {(in-
cluding Indian tribes) not included in
paragraph (f) of this section, February
18, 1894,

(f) Indian tribes that own USTs on
Indian lands which ineet the applicable
technical requirements of this part;
December 31, 1888,

583 FR 43370, Oot. 26, 1988, as amended at 54
FR 5452, Feb, 3, 1989; 55 FR 18567, May 2, 1990;
55 FR. 46025, Oct. 81, 1890; 56 FR 66373, Deo. 23,
1961; 59 FR 85807, Feb. 28, 1894]

§280.92 DPefinition of ferms,

When used in this subparvt, the fol- -
Iowing terms shall have the meanings
given below:

Accidenial release means any sudden
or nonsudden release of petrolewm from
an underground storage tank that re-
sults in a need for corrective action-
and/or compensation for bodily injury
or oroperty damage neither expected
nor intended by the tank owner or op-
erator.’ -

Bodily infury shall have the meaning
given to this term by applicable state
law; however, this term shall not in-
clude those liabilities - which, con-
sistent with standard insurance indus-

try practices, are excluded from cov-

oerage in liability Insurance pelicies for.
bodily injury,

Chief Financial Officer, in the dase of
local government owners and opera-
tors, means the Individual with fthe
overall authority and responsibility for
the collection, disbursement, and use
of fands by the local government, .

Controlling interest means direct own-
ership of at least 50 percent of the vot-
ing stock of another entity,

Director of the Implementing Agency
means the EPA Reglonal Adminis-
ftrator, or, in the case of a state with a
pragram approved under section 9004,
the Director of the designated state or
local agency responsible for carrying
out an approved UST program,
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Financial reporting year means the
latest consecutive twelve-month period
for which any of the following reports
used to support a financtal test 1s pre-
pared:

(1) a 10-K report submitted to the
SEC;

(2) an annual report of tangible net
worth submitted to Dun and Brad-
street; or

(3) annual reports sabmitted to the
Energy Information Administration or
the Rural Blectriflcation Adminlstra-
tion.

“TFinancizl reporting .year" may thus
comprise a fiscal or a calendar year pe-
riod.

Legal defense cost is any expense that
an owner or operator or provider of fi-
nancial assurance incurs in defending
against clalms or actions brought,

{1} By EPA or a state to reguire cor-
rective action or to recover the costs of

- corrective action;

(2} By or on behalf of a third parey
for bodily injury or property damage
caused by an accldental release; or

{3) By any person to snforce the
terms of a financial assurance mecha-
nism.

Local governmeni shall have the
meaning given this term by applicable
sbate law and Includes Indian tribes.
The term is generally intended to in-
clude: (1) Counties, municipalities,
townships, separately chartered and
operated speclal districts (including
local government public transit sys-
tems and redevelopment authorities),
and independent achool districts au-
thorized as governmental bodles by
state charter or constitution; and (2)
Special distriets and indepsendent
school districts established by coun-
ties, municipalities, townships, and
other general purpose governments to
provide essential services.

Cecurrence means an acecldent, in-
cluding continuous or repeated expo-
sure to conditions, which results in a
release from an underground storage
tank,

NoTE: This definition is Intended to assist
in the understanding of these regulations
and is nob intended either to Hmilt the mean-
ing of “ocourrence’ In a way that confliots
with standard insurance usage or to prevent
the use of other standard insurance terms in
place of “ocourrence.”

§280.92

haner or operator, when the owher or
operator are separate parties, refers to
the party that is ebtaining or has ob-
tained financial assurances.

Petroleum marketing facilities include
all facilities at which petroleum is pro-
duced or refined and all facilities from
which petroleum is sold or transferred
to other petroleum marketers or to the
publie,

Petroleum marketing firms are all firms
owning petroleum marketing facilities.
Firms owning other types of facilities
with USTs as well as petroleum mar-
keting facllities are considersed to he
petroleum marketing firms,

Properiy damage shall have the mean-
ing given this term by applicable state
law, This torm shall not include those
Habilitles which, econsistent with
standard insurance industry practices,
are excluded from coverage in liability
insurance policies for property damage.
However, such. exclusions for property
damage shall not include corrective ac-
tion associated with releases from
tanks which are covered by the poliey.

Provider of financial assurance means
an entity that provides financial assar-
ance. to an owner or eperator of an un-
derground storage tank through one of
the mechanisms . listed In §§280.95-
280.103, including a guarantor, insurer,
risk retention group, surety, issuer of &
letter of credit, issuer of a state-re-
quired mechanism, or a state,

Substantial business relationship means
the extent of a business relationship
necessary under applicable state law to

" make a guarantee contract issued inci-

dent to that relationship valid and en-
forceabhle. A guarantee contract Iis
issued ““incident to that relationship®
if it arises from and depends on exist-
ing economic transactions between the
guarantor and the owner or operator,
Substantial governmenial relationship
means the extent of a governmeontal re-
lationship necessary under applicable
state law to make an added guarantes
contrach issued Incident to that rela-
tlonship valid and enforceable. A guar-
antee contract is issued “incident to
that relationship’ if it arises from a
clear commonality of interest in the
avent of an UST release such as coter-
minous houndaries, averlapping con-
stibuenctes, common ground-water ag-
nifer, or other relationship other than

523




§280.93

monetary compensation that provides
a motivation for the guarantor to pro-
vide a guarantee.

Pangible nel worth means the tangible
agssets that remain after deducting H-
abilities; such assets do nhot include in-
tangibles such as goodwill and rights
to patents or rovalties. For purposes of
thig definition, “assets” means all ex-
isting and all probabile future economic
benefits obtained or controlled by a
particular entity as a result of past
transactions.

Termination under §280.97(b)(1) and
$280.97(b)(2) means only those changes
that could result in a gap in coverage
as where the insured has not obtained
substitute coverage or has obtained
substitute coverage with a different
rvetroactive date than the retroactive
date of the original policy.

{63 FR 43370, Qct. 26, 1988, as amended at 54

FR 47081, Nov. 9, 198%; 58 FR 9050, Feb. 18,

19931

§280.93 Amount and scope of required
financial respornsibility.

(a) Owners or operators of petroleum
underground storage tanks must dem-
onstrate financial responsibility for
taking corrective action and for com-
pensating third parties for hodily in-
jury and property damage caused by
accldental releasas arising from the op-
eration of petroleum underground stor-
age tanks in at least the following per-
oceurrence amouants:

{1) For owners or operators of petro-
leum underground storage tanks that
are located at petrolenm marketing fa-
cilities, or that handie an average of
more than 10,000 gallons of petroleum
per monkh based on annual throughput
for the previous calendar year; $1 mil-
Hon,

(2 For all othor owners or operators
of peftroleum underground storage
tanks; $500,004. :

(I Owners or operators of petroleum
anderground storage tanks must dem-
onstrate finaneial responsibility for
taking corrective action and for com-
pensating third parties for bodily in-
- jury and property damage caused by
accidental releases arising from the op-
eration of petroleum underground stor-
age tanks in at least the following an-
nual aggregate amounts:
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(1) For owners or operators of 1 to 100
petroleum underground storage tanks,
$1 mitlion; and

{2) For owners or operators of 101 or
more petroleum underground storage
tanks, $2 million.

{c) For the purposes of patagraphs (b)
and (f) of this section, only, *‘a petro-
leum underground storage tank"™
means a single containment unit and
does not mean combinations of single
containment units.

(d) Except as provided in paragraph
(e} of this seection, if the owner or oper-
ator uses separate mechanisms or sepa-
rate combinations of mechanisms to
demonstrate financial responsibility
for:

(1) Taking corrective action;

(2) Compensating third parties for
bodily Injury and property damage
caused by sudden accidental releases;
or :

(3) Compensating third partles for
bodily injury and rproperty damage
caused by nonsudden accidental re-
leases, the amount of assurance pro-
vided by each mechanism or combina-
tion of mechanisms must be in the full
amount specified in paragraphs (a) and
(b) of this section,

() If an owner or operator uses sepa-
rate mechanisms or separate combina-
tions of mechanisms to demonstrate fi-
nancial responsibility for different ps-
troleum underground storage tanks, -
the annual aggregate required shall be
based on the number of tanks covered
by each such separate mechanism or
combination of mechanisms. )

{f) Owners or operators shall review
the amount of aggregate assurance pro-.
vided whenever additional petroleum
underground storage tanks are ac-
quired or installed. If the number of pe-
troleam underground storage tanks for
which assurance must be provided ex-
ceeds 100, the owner or operator shall
demonstrate financial responsibility in
the amount of at least $2 million of an-
nual aggregate assurance by the anni-
versary of the date on which the mech-
anism demonsfrating financial respon-
sibility hecame effective. I{ assurance
is being demonstrated by a combina-
tion of mechanisms, the owner or oper-
ator shall demonstrate financial re-
sponsibility In the amount of at least
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$2 million of annual aggregate assur-
ance by the first-ocourring effective
date anniversary of any one of the
mechanisms combined {(other than a fi-
nancial test or guarantee) to provide
assurance,

(g} The amounts of assurance re-
quired under this section exclude legal
defense costs,

{(h) The required per-occurrence and
annnal aggregate coverage amounts do
not in any way limit the liability of
the ownser or operator.

§280.94 Allowable mechanisms
combinations of mechanisms.

(a) BSubject to the Ilimitations of
paragraphs (b) and () of this sectlion,

(1) An owner or operator, including a
local government owner or operator,
may use any one or combination of the
mechanisms listed in §§280.95 through
280,103 to demonstrate financial respon-
sibility under this subpart for one or
more underground storage tanks, and

(2} A local government owner or oper-
ator may use any one or combination
of the mechanisms listed in §§280,104
through 280.107 to demonstrate finan-
cial responsibility under this subpart
for one or more underground storage
tanks.

{b) An owner or operator may use a
guarantee under §280.96 or surety bond
under §280.98 to establish financial re-
sponsibility only if the Attorney(s)
General of the statefs) in which the an-
derground storage tanks are located
has (have) sabmitted a written state-
ment to the Implementing agency that
a guarantes or surety bond executed as
described in this section is a legally
valid and enforceable ohligation in
that state. :

{(¢) An owner or operator may use
self-insurance in combination with a
guarantee only if, for the purpose of
meeting the requirements of the finan-
clal test under this rule, the financial
statements of the owner or operator
are not consolidated with the finanecial
statements of the gunarantor,

[63 ¥R 43370, Oct. 26, 1988, as amended at 58
FR 9051, Feb. 18, 19983)

and

§280.956 Financial test of self-insur-

ance,

{a) An owner or operator, and/or
guarantor, may satisfy the require-

§280.95

ments of §280.93 by passing a financial
test as specified in this section, To pass
the flnanclal test of self-insurance, the
owner or operator, and/or guarantor
must mest the ertteria of paragraph (b)
or {¢) of this section based on year-end
finanecial statements for the Ilatest
completed fiscal year. :

(b)X1) The owner or operator, and/or
guarantor, must have a tangible net
worth of at least ten times:

{i) The total of the applicable aggre-
gate amount required by §280.93, based
on the number of underground storage
tanks for which a financial test 1s used
to demonstrate financial responsibility
to BPA under this section or to a state
implementing agency under a state
program approved by HEPA under 40
CFR part 281;

(iiy The sum of the corrective action
cost estimates, the current closure and
post-closure care cost estimates, and
amount of lability coverage for which
a financial test is used to demonstrate
financial responsibility to EPA under
40 CFR 264,101, 264,143, 264.145, 265.143,
165,145, 264,147, and 265.147 or to a state
implementing agency under a state
program authorized by EPA under 40
CFR part 271; and

(iil) The sum of current plugging and
abandonment cost estimates for which
a financial test is used to demonstrate
financial respeonsibility to EPA under
40 CPR 14463 or to a state imple-
menting agency under a state program
authorized by EPA under 40 CPFR part
145,

(2} The owner or operator, and/or
guarantor, must have a tangible net
worth of at least $16 million,

{8) The owner or opsrator, and/or
guarantor, must have a letter sighed
by the chief financial officer worded as
specified in paragraph (d) of this sec-
tion.

{(4) The owner or operator,
guarantor, muast either: -

(1) File financial statements annually
with the U.S, Securities and Exchange
Commission, the Hnergy Information
Administration, or the Rural BHlec-
trification Administration; or

(ii} Report annually the firm’s tan-
gible net worth to Dun and Bradstreet,
and Dun and Bradstreet must have as-
signed the firm a financial strength
rating of 4A or bA.

and/or
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{6y 'The firm’s year-end financial
statements, if independently audited,
cannot include an adverse audltor’s
opinton, a disclaimer of opinion, or a
“Yeoing concern’ qualification.

(c)1) The owner or operator, and/or
guarantor must meet the financial test
requirements of 40 CFR 264,147(f)(1),
substituting the appropriate amounts
specified in §280.83 (b)(1) and (b)(2) for
the “amount of MHahllity coverage”
each tlme specified in that section,

(2) The fiscal year-end financial
statements of the owner or operator,
and/or guarantor, must bs examined by
an independent certified public ac-
countant and be accompanied by the
accountant’s report of the examina-
tion. o

{3) The firm’s year-end financial
statements cannot include an adverse
aunditor’s opinion, a disclaimer of opin-
ion, or a “‘going concern” qualification.

{4y The owner or operator, and/or
guarantor, must have a letter signed
by the chief financial officer, worded as
specified in paragraph (d) of this sec-
tion. .

{5) If the financlal statements of the
owner or operator, and/or guarantor,
ara not submitted annually to the U.S.
Securities and Exchange Commission,
the Energy Information Administra-
tion or the Rural Electrification Ad-
mintstration, the owner or operator,
and/or guarantor, must obtain a special
report by an independent certified pub-
lic accountant stating that:

{1} He has compared the data that the
letter form the chiaf financial officer
specifies as having been derived from
the latest year-end financial skate-
ments of the owner or operator, and/or
guarantor, with the amounts in such fi-
nanclal statements; and

(i1) In connection with that compari-
son, no matters came to his attention
which caused him to belleve that the
specified data should be adjusted.

(d) 'Po demonstrate that it meets the
financial test under paragraph (i) or (¢)

of this section, the chief financial offi-

cer of the owner or operator, or guar-
antor, must sign, within 120 days of the
close of each financial reporting year,
as defined by the twelve-month pericd
for which financial statements used to
support the financial test are prepared,
a letter worded exactly as follows, ex-

40 CFR Ch: 1 (7-1-12 Editlon)

cept that the instructions in brackets
are to be replaced by the relevant in-
formation and the brackets deleted:

LETTER FROM CHIEF FINANCIAL OFFICER

I am the chief financial officer of [insert:
name and address of the owner or aperator,
or guarantorl. This letter is in support of the
use of [insert: “the financial test of self-in-
surance,'’ and/or ‘‘guarantee”] to dem-
onstrate financlal responstbility for [insert:
“taking ecorrective action™ and/or “compen-
sating third parties for bedily injury and
property damage’) caused by [insert:
“suddent accldential releases’ and/or ‘‘non-
sudden aceldential releases™] in the amount
of at Ieast [insert: dollar amount} per cceur-
rence and [insert: dollar amount] annual ag-
gregate arising from operating (an) under-
ground storage tank(s).

Underground storage tanks at the fol-
towing facilities are assured by this financial
test or a finsuctal test under an authorized
State program by this [insert: “owner or op-
erator,” and/or “guarantor”]; [List for each
facility: the name and address of the facility
where tanks assured by this financial test
arve located, and whether tanks are assured
by this financial test or a finanoial test
under a State program approved under 40
OFR part 281. If separate mechanisms or
combinations of mechanisms are being used
to assure any of the tanks at this facility,
list each tank assured by this finaneial test
or a financial test under a State program au-
thorized under 40 OFR part 281 by the tank
identification number provided in the nobtifi-
cation spbmitted pursuant to 40 CFR 280.22
or the correspending State requirements.]

A fnsert: “financlal test,” and/or “‘guar-
antee™) is also used by this [Insert: *owner
or operator,” or “guarantor™l to dem-
onstrate evidence of financial responsibility
in the following amonnis under other EPA
regulations or state programs authorized by
EPA under 4¢ OFR parts 271 and 145: ’

EPA Regulations Amount
Closure (§§264.143 and 265.143) ... $
Post-Closnre Care (§§264.145 and

285.145) siiiiiiniismiannininiiinennianin S
Lilability Coverage (§§264.147

and 26517 il 3 .
Corrective Action (§§284.101{b)) 3
Plugging and Abandonment

[CRT L 1 ) RPN $_
Closure ..... 3
Post-Closure Care .... 3§
Liabilitly Coverage . L
Corrective Action .... S__
Piugging and Abandonmen 3

Tobal i e, 3

Thig [insert: ‘“‘owner or operator,” or
“guarantor”’] has not received an adverse
opinton, a disclaimer of opinion, or & “going
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concern™' gualification from an independent
aunditor on his flnanocial statements for the
latest completed fiscal year.

[F11 in the information for Alternative I1f
the criteria of paragraph (b) of §280.95 are
being used to demonstrate compliance with

§280.95

the financtal test requirements. Fill in the
information for Alternative IT if the orfteria
of paragraph (&) of §280.95 are being used to
demonstrate compliance with the financial
test reqguirements.]

Alternative t
1. Amount of annual UST aggregate coverage being assured by a

financial test, and/or guarvantee $

2, Amount of correciive action, closure and post-closurs cave costs,
liability coverage, and phigging and abandonment costs covered

by a financlal test, andfor guarantee 3
3. Sum of Iines 1 and 2 3
4, Total tangible assets -
5, Total liabilities [if any of the amount reported on line 3 is
included in total liabilities, you may deduct that amount from
this Hne and add that amount o Hne 6] 5
6. Tangible net worth [subtraot line b from line 4] s
' Yes No
7. Is line 6 at least $10 million? -
8. Is Jine 6 at least 10 times line 37 o
9, Have financial statements for the latest fiscal year bheen filed
with the Ssourities and Exchange Commission? .
10, Hawve financial statements for the latest fiscal year been filed
with the Energy Information Administration? -
1. Have financial statements for the lastest fiscal year been filed
with the Rural Electrification Administration? -
12. Has finaneial information bean provided to Dun and Bradstrest,
and has Dun and Bradstreet provided a financial strength rating
of 4A or BA? [Answer *Yes” only if both oriteria have been met.] .
Altermnative Il
1. Amount of annual UST aggregate coverage being assuved by &
test, and/or guarantee 3
2. Amount of corrective action, closurve and post-closure care costs,
liability coverage, and plugging and abandonment costs covered
by a finanolal test, and/or guarantes s
3. Sum of lines 1 and 2 3
4, Total tangible assets $
B. Total llabilities [if any of the amount reported on line 3 is
inciuded in total liabilities, you may deduot that amount from
this line and add that amount to line 6} s
‘8. Tangible net worth [subtract lne 5 from line 4] s
7. Total assets in the V.S, [required only if less than 90 percent of
assets are located in the U.8.1 $
' Yes No
8. Is line 6 at least $10 million? s .
9. Is Iine 6 at least 6 times line 37 -
10. Are at least 90 percent of assets located in the U.S.7 [If “No,"”
. . complete line 11,] -
11, Is Hne 7 ab least 8 times line 3?7 .
[F1ill in etther lines i2-15 or lines 16-18:]
12. Current pssets 3
13. Current labilitles . -
14, Net working capital [subtract 1ine 13 from IHne 12]
Yes No
15. Is Hne I4 at least 6 times line 37 o
14, Current bond rating of most recent bond issue S
17. Name of rating service .
18. Date of maturtty of bond -
19, Havs financial statements for the latest fiscal year beeon filed

with the SEC, the Energy Information Administration, or the

Rural Electrifteation Administration?
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[If “No,” please attaoch a report from an
independent certified public accountant aer-
tifying that there are no material differences
between the data as raported In lHnes 4-18
above and the financial statements for the
latest fiscal year.}

[For both Alternative I and Alternative 1I
complete the certification with this state-
ment.)

I hereby certify that the wording of this
letter is identical to the wording speeifisd in
40 CFR part 280.85(d) as such regulations
were constituted on the date shown imme-
diately balow.

[Signatorel

[Narne]

[Title]

[Datel

(e} If an owner or opsrator using the
test to provide financial assurance
finds that he or she no longer meets
the requirements of the financial test
based on the year-end financial state-
ments, the owner or cperator must ob-
tain alternative coverage within 150
days of the end of the year for which fi-
nanecial statements have heen prepared.

{f) The Director of the implementing
agency may require reports of financial
condition at any time from the ownher
or operator, and/or guarantor. If the
Dirvector finds, on the basis of sach re-
ports or other information, that the
owner or operator, and/or guarantor, no
longer meets the financial test require-
ments of §280.95(b} or {c) and (d), the
owner or opérator must obtain alter-

nate coverage within 30 days after noti- .

fication of such a finding.

(g) If the owner or operator fails to
obtain alternate assurance within 160
days of finding that he or she no longer
meets the requirements of the finan-
clal test based on the year-end finan-
clal statements, or within 30 days of
notification by the Director of the im-
plementing agency that he or she no
longer meets the reguirements of the
financial test, the owner or cperator
must notify the Director of such fail-
ure within 10 days.

§280,96 Guarantee.

{a) An owner or opsrator may satisfy
the requirements of §280.93 by obtain-
ing a gunarantee that cenforms to the
requirements of this section. The guar-
antor must be:

{1) A firm that (1) possesses a control-
ling interest in the owner or operator;
{ii} possesses a confrolling interest in a

40 CFR Ch. | {7-1-12 Edition)

firm described under paragraph (a)1}(1)
of this sectlon; or, (1il) is controllied
through stock ownership by a comimon
parent firm that possesses a control-
ling interest in the awner or operator;
or,

{2y A flrm engaged In a substantial
business relationship with the owner or
operator and issuing the guarantee as
an act Incident to that business rela-
tionship,

(b) Within 120 days of the close of
each financlal reporting year the guar-
antor must demonstrate that it meets
the financlal test criteria of §280.95
hased on year-end finanecial statements
for the latest completed financial re-
porting year by completing the letter
from the chief financial officer de-
scribed in §280.95(d) and mnust deliver
the letter to the owner or operator. If
the guarantor fails to meet the require-
ments of the financial test at the end
of any flnancial reporting year, within
120 days of the end of that financial re-
porting year the guarantor shall send
by certified mail, before cancellation
or nonrenewsal of the guarantee, notice
to the owner or operator, If the Direc-
tor of the implementing agency noti-
fies the guarantor that he no longer
mests the requirements of the finan-
cial test of §280,95 (b) or {¢) and {(d), the
guarantor must notify the owner or op-
erator within 10 days of recelving such
notification from the Director, In both
cases, the guarantee will terminate no
less than 120 days after the date the
owner or operator receives the notifica-
tion, as evidenced by the return re-
ceipt. The owner or operator must ob-
tain alternative coverage as specified
in §280.110{c).

{c) The guarantee must be worded as
foHows, except that instructions in
brackets are to be replaced with the
relevant information and the brackets
deleted:

GUARANTEE

Guarantee made this [date] by [hame of
guaranteeing entityl, a business entity orga-
nized under the laws of the state of [name of
statsl, hereln referred to as guarantor, to
[the state Implementing agenoy] and to any
and all third parties, and obligees, on behalf
of [owier or operator] of [business address].

528




Environmental Protection Agency

Recitals.

(i) Guarantor meets or exceeds the finan-
cial test oriteria of 40 CFR 280.95 (b} or (¢)
and (&) and agrees to comply with the re-
quirements for guarantors as specified in 40
CFR 280.95¢h).

{2} {Owner or operator] owns or operates
the following underground storage tank(s)
covered by this guarantea: [List the number
of tanks ab each faollity and the name(s) and
address{es) of the facility(ies) where the
tanks are located. If more than one Inatre-
ment 1s used to assure different tanks at any
ons faocility, for each tank covered by this in-
strument, list the tank identification num-
ber provided in the notification sabritted
pursuant to 40 CFR 280.22 or the cor-
responding state requirement, and the name
and address of the facility.} This guarantes
satisfles 40 CFR pavt 280, subpart H requive-
ments for assuring funding for [insert: *““tak-
ing corrective action' and/or “compensating
third parties for bodily Injury and property
damage caused by elther ‘“sudden acoi-
dental releases" or “nonsudden accidental
releases™ or “‘accidenial releases'; if cov-
erage is different for different tanks or loca-
tions, indicate the type of coverage applea-
ble to each tank or location} arising from op-
erating the above-identified underground
storage tank(s) In the amount of {insert dol-
lar amount] per ocourrence and [insert dollar
amount] annual aggregate.

(3) [Insert appropriate phrase: **On behalf
of our subsidiary” (if guarantor is corporate
parent of the owner or operator); “On behalf
of our affillate” (if guarantor 1s a related
firm of the owner or oparator); or “Incident
to our business relationship with' (If guar-
antor is providing the guarantee as an inei-
dont to a substantial business rslationship
with owner or operator}] [owner or operator],
guarantor guarantees to [implementing
agency] and to any and all third parties that:

In the event that fowner or operator] falls
te provide alternative coverage within 60
days after recaipt of a notice of cancellation
of this gearantee and the [Director of the
implementing agenoy] has determined or
suspeots that a releass has ocourred at an
anderground storage tank covered by this
guarantee, the guarantor, upon Instructions
from the [Director}, shall fund z standby
trust fund in accordance with the provisions
of 46 CFR 280.108, In an amount not to exceed
the coverage limits specified abova.

In the event that the [Director] determines
that [owner or operator] has failed to per-
form corrective action for releases arvising
out of the operation of the above-ldentified
tank(s) in accordance with 40 OFR part 280,
subpart F, the guarantor upon written in-
structions from the [Director} shall fund a
standby trust in accordance with the provi-
stons of 40 CFRR 280.108, in an amount not to
exceed the coverage Hmits speocified above,
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If [owner or operator] fails to satisly a
jndgment or award based on a determination
of liability for bodily injury or property
damage to third parties caused by [*‘sudden®
and/or ‘“‘znonsudden''} accldential releases
avising from the operation of the above-iden-
tified tank(s), or fails to pay an amount
agraed to in settlement of a slaim arlsing
from or allaged to arise from such Injury or
damage, the guarantor, upon written in-
structions from the {Director], shall fund a
standby trust in accordance with the provi-
slons of 40 CFR, 280.108 to satisfy such judg-
ment(s), award(s), or seitlement agree-
ment{s) up to the limits of coverage specified
ahove. .

(4) Guarantor agrees that if, at the end of
any fiscal year before cancellation of tiis
guarantee, the guarantor fails to meet the fi-
nancial test criteria of 40 CFR 280.95 (&) or
{c) and {(d), guarantor shall send within 120
days of such failure, by certified matl, notice
to [owner or operator]. The guarantes will
terminate 120 days from the date of receipt
of the notice by fowner ar operator], as evi-
denced by the return racsipt.

(8) Guarantor agrees to notify [owner or
operator] by certified mail of a voluntary or
involuntary proceeding under Title 11 (Bank-
ruptey), U.8S. Code naming guarantor as
debtor, within 10 days after commencement
of the proceeding,

{6) Cuarantor agrees to remain bound
under this guarantee notwithstanding any
modification or alteration of any obligation
of {owner or operator] pursuant to 40 CFR
part 280,

¢ CGuarantor agrees to remain bound
under this guarantee for so long as [owner or
operator] must comply with the applicabie
finanectal responsibility requivements of 40
OFR pars 280, sabpart H for the above-identi-
fied tank(s), except that gearantor may can-
cel thig guarantee by sending notice by cer-
tified mail to [owner or operator], sach can-
asllation to hecome effective no earlior than
120 days after recelpt of such notice by
[owner or operator], as evidenced by the re-
turn recelpt.

(8) The guarantor's obligation does not
apply to any of the following:

(a) Any obligation of [Insert ownel' or oper-
ator] under a workers® compensation, dis-
ability benefits, or .unemployment com-
pensation law or other similar law;

(b} Bodily injury to an employee of finsert
owner or operator] arising from, and in the
course of, employment by [insert owner or
operatorl; ’ : :

(¢} Bodily injury or property damage aris-
ing from the ownership, maintenance, use, or
entrustment to others of any aircraft, motor
vehicle, or wateroraft,

(@) Property damage to any property
owned, rented, loaded to, in the care, cus-
tody, or control of, or occupied by [insert
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owner or operator] that is not the divect re-
sult of a release from a petroleum under-
ground storage tank;

(e) Bedily damage or property damage for
whioh {Insert owner or operator] is obligated
to pay damages by reason of the assumption
of Habllity In & contract or agreement other
than & contract or agreement entered into to
mest the requirements of 40 CFR, 280,93,

(9) Guarantor expressly waives notice of
acceptance of this guarantes by [the imple-
menting agenoy), by any or all third parties,
ot by [owner or operator].

I hereby certify that the wording of this
guarantee Is identical to the wording speoi-
fied in 40 CFR 280.96(¢) as such regulations
were constituted on the effective date shown
immediately below.

Effective date:

[Name of guarantor}

[Authorized signature for gunarantor)
[Name of person signing]

[Title of person signing]

Signature of witnaess or notary:

{d) An owner or aperator who uses a
guarantee to satisfy the requirements
of §280.93 must establish a standby
trust fund when the guarantee Is oh-
tained. Under the terms of the guar-
antee, all amounts pald by the guar-
antor under the guarantes will be de-
posited directly into the standby trust
fund In accordance with instructions
from the Director of the implementing
azgency under §280.108. This standby
trast fund must meet the requirements
specified in §280.103.

§280.97 Insurance and risk retention
group coverage,

{a) An owner or operator may satisfy
the requirements of §290.93 by obtain-
ing Hability insurance that conforms
to the reguirements of this section
from a qualified insurer or risk reten-
tion group. Such insurance may he in
the form of g separate Insurance policy
ar an andorsement to an existing insur-
ance policy.

(b) Bach Insurance policy must he
amended by an endorsement worded as
specified in paragraph (b)(1) of this sec-
tion, or evidenced by a certificate of
insurance worded as specified in para-
graph (b)(2) of this section, except that
instructions in brackets must be re-
placed with the relevant information
and the brackets deleted:

(1) Endorsement
Name: fname of each covered location)

40 CFR Ch. [ (7-1-12 Edition)

Address: [address of each covered location]

Policy Number:

Period of Coverage: feurrent policy period]

Nams of [Insurer or Risk Retention Groupl:

Address of [Insurer or Risk Retention
Group}l

Name of Tnsured: __

Address of Insured:

ENDORSEMENT:

1. This endorsement certifies that the pol-
icy to which the endorsement is attached
provides Hability insurance covering the fol-
lowing underground storage tanks:

[List the number of tanks at each facility
and tha name(s) and address{es) of the fa-
cility(ies) where the tanks are located. If
more than one instrument Is used to as-
surs different tanks at any one faeility,
for cach tank covered by this Instru-
ment, list the tank identification num-
ber provided iIn the notification sub-
mitted pursuant to 40 CFR 280.22, or the
corresponding stats requirement, and the
nama and address of the facility.]

for [insert: “taking corrective actlon™ andfor
“compensating third parties for bodily in-
jury and property damage caused by either
“sudden accldental releases® or “‘nonsudden
accidental releases™ or “acoldental re-
leages™; Inh accordance with and subject to
the limits of liability, exclusions, conditions,
and other terms of the pollcy; If coverage is
different for different tanks or locations, in-
dicate the type of coverage applicable to
each tank or location] arising from oper-
ating the underground storage tank{(s) iden-
tifted above.

The Hmits of Hability are [insert the dollar
amount of the “each occurrence” and “an-
nuzl aggregate” limits of the Insurer's or
Group’s Hability: if the amouut of coverage
is diffsrent for different types of coverage or
for different underground storage tanks or
locations, indicate the amount of coverage
for each type of coverage and/or for each un-
darground storage tank or location], exolu-
sive of legal defense costs, which are subject
to a separate limit under the policy. This
coverage is provided under [polloy number].
The effective date of said policy 1s [date].

2. The Insurance afforded with respeet to
such occurrences is subject to all of the
terms and conditions of the policy; provided,
however, that any provisions inconsistent
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with subsections (a) through (e) of this Para-
graph 2 are hereby amended to conform with
subsections (a) through (e);

&. Bankruptey or insolvency of the insured
shall not relieve the [*‘Insurer'” or “Group”}
of its obligations under the policy to whick
this endorsement is attached.

b. The {*Insurer' or “Group"] is Hable for
the payment of amounts within any deduct-
ible applicable to the policy to the provider
of corrective action or a damaged third-
party, with & right of reimbursement by the
insured for any such payment made by the
[“Insurer™ or “Group’'l. This provision does
not apply with respeot to that amount of any
deductible for which coverage is dem-
onstrated under another mechanism or com-
bination of mechanisms as specified in 40
CFR. 280.95-280.102.

¢. Whenever requested by [a Director of an
implementing agency], the [“Insurer™ or
“Group’] agrees to furnish to {the Director}
a signed duplicate original of the polloy and
alt endorserents.

d. Cancellation or any other termination of
the fnsurance by the [“‘Insurer™ or “Group’),
except for non-payment of premium or mis-
representation by the insured, will be effec-
tive only upon written notice and only after
the expiration of 60 days after a copy of such
written notice is recelved by the insured.
Cancellation for non-payment of premium or
misrepresentation by the insured will be ef-
fective only upon written notice and only
after expiration of a minimum of 10 days
after a copy of sush written notlce Is re-
celved by the insured.

[Insert for clalms-made policies:

&. The insurance covers claimsa otherwise
covered by the polloy that are reported to
the [“Insurer" o1 “Group"] within six
montis of the effective date of cancellation
or non-renewal of the policy except where
the new or renewed poliocy has the same rot-
roactive date or a retroactive date earlier
than that of the prior policy, and which arise
ouat of any covered ocourrence that com-
monced after the polloy retroactive date, If
applicable, and prior to such polioy renewal
or termination date. Claims rveported during
such extended reporting perfod ave subject to
the terms, conditions, limits, including im-
its of lability, and exclusions of the polioy.]

I hereby certify that the wording of this
inatrument is identical to the wording in 40
CPR 280.970)(1) and that the [“Ensurer" or
“Group™] is [“lHeensed to transact the busi-
nass of insurance or eligivle to provide insur-
ance as an excess or surplus Hnes insurer in
one or more states™),

[Signature of authorized representative of

Insurer or Risk Retention Group)

[Name of person signing]

fTitle of person signing], Authorized Raep-
resentative of [name of Insurer or Risk Ro-
tention Croup]

[Address of Representative}

§280.97

{2) Certificate of Insurance
Namae: [name of each covered location}

Address: [address of each covered location]

Poliey Number:

Endorsement {if applicable):
Period of Coverage: [current policy period]

Name of {Insurer or Risk Retention Groupl:

Address of [Insurer or Risk Retention

Grouph

Name of Insured:

Address of Insured;

Certification:

1. [Name of Insurer or Risk Retention
Group}, [the “Insurer” or “Group'l], as iden-
tified above, hereby certifies that it has
issued liability insurance covering the fol-
lowing underground storage tank(s)

[List the number of tanks at each facility
and the name(s) and address(es) of the fa-
cllity(les) where the tanks are located, If
mors than ons ifnstrument Is used to as-
sure different tanks at any one facility,
for each tank covered by this instra-
ment, list the tank tdentification num-
ver provided in the notification sub-
mitted pursuant to 40 CFR 280.22, or the
corresponding state requirement, and the
name snd address of the facility.]

for [nsert: “taking corrective action” andfor
“compensating third parties for boedily in-
jury and property damage ocaused by” elther
“sudden accidental releases” or *‘nonsudden
accidental releases” or ‘accldental re-
leases''; in acscordance with and subjest to
the Hmits of liability, exclusions, conditions,
and other terms of the policy; if coverage is
different for different tanks or loeations, in-
dicate tha typs of coverage applicable to
each tank or loeation] arising from oper-
abting the underground storage tank({s) iden-
tified ahove.

The Hmiks of Habllity are [insert the dollar
amonnt of the “sach ocourrence” and “‘an-
nual aggregate"” limits of the Insurer's or
Group'’s Hability; if the amount of coverage
is different for different types of coverage or
for different underground storage tanks or
locations, Indlcate the amount of coverage
for each type of coverage and/or for each un-
derground storage tank or location], exciu-
slve of legal defense costs, which are subject
to a separate Hmit under the policy. This
coverage is provided under {policy numbar].
The sffective date of said policy is [datal.
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2, The [“Insurer” or *Group’'] further cer-
tifies the following with respect to the insur-
ance descriked in Paragraph 1:

a. Bankruptey or insolvency of the insured
shall not relieve the [“Insarer' or **Group™]
of its gbligations under the policy to which
this certificate applies.

b. The [“Insurer’” or “Group’] is liable for
the payment of amounts within any deduct-
ible applicable to the policy to the provider
of corrective action or a damaged third-
party, with a right of reimbursement by the
Insured for any such payment made by the
“Insurer" or *Group”]. This provision does
not apply with respeot to that amount of any
deductible for which coverage is dem-
onstrated under another machanism or com-
bination of mechanisms as speciflied in 40
CFR 280.95-280.102.

o. Whenever requested by [a Director of an
implementing agency], the [‘‘Insurer or
“Group”] agrees to furnish to [the Dirvector]
& slgned duplicats original of the policy and
all endorsements.

d. Cancellation or any other termination of
the insurance by the [“‘Insurer' or “Group™l,
except for non-payment of premium or mis-
representation by the insured, will be effec-
tive only upon written notice and only after
the expirvation of 60 days after a copy of such
written notlce Is received by the insurad.
Cancellation for non-payment of premium or
misrepresentation by the insured will be ef-
fective onty upon written notice and only
after explration of a minimum of 10 days
after a copy of such writtenr notice is re-
caived by the insured,

[Insert for elaims-made policies:

e, The insurance covers clalms otherwise
covered by the policy that are reported to
the {“Insurer” or “Group”] within six
months of the effective date of cancellation
or non-renewal of tha policy except where
the new or renewed pollicy has the same ret-
roactive date or a retroactive date earlier
than that of the prior policy, and whiokh arise
out of any covered ocourrence that com-
menced after the policy retroastive date, if
applicable, and prior to such policy renewal

or termination date. Claims reported during

such extended reporting perlod are subject to
the terms, conditions, Imits, ineluding Hm-
its of Hability, and exelusions of the policy.)
I hereby certify that the wording of this
instrument is identioal to the wording in 40
CFR 280.97(b)(%) and that the [*Imsurer' or
“Group’']l is [“licensed to transact the busi-
ness of insurance, or eligible to provide in-
surance as an excess or surplus lines insuvey,
in one or mors states™].
[Signature of authorized representative of
Insurer]
[Pype name]
[Fitle], Authorized Representative of [namne
of Insurer or Risk Retention Groupl
{Address of Representative]

40 CER Ch. | (7-1-12 Edition)

(¢} Hach Insurance policy must he
issued by an insurer or a risk retention
group that, at a mintmum, is licensed
to transact the business of insurance or
eligible o provide insurance as an ex-
cess or surplus lines insurer in one or
morse states.

[63 FR 43374, Oct. 26, 1988, as amended at 54
FR 47081, Nov. 8, 1559]

§280,98 Surety bond,

{(a) An owner or operator may satisfy
the requirements of §280.93 by obtain-
ing a surety bond that conforms to the
requirements of this section, The sur-
ety company Issuing the bond must be
among those lsted as acceptable sure-
tles on federal bonds in the latest Cir-
cular 570 of the U.8. Department of the
Treasury,

(b} The surety bond must be worded
as follows, except that instructions in
brackets must be replaced with the rel-
evant information and the brackets de-
leted:

PERFORMANCE BOND
Date bond exeocuted:

Period of coverage:

Principal: [legal name and business address
of owner or cperator]

Type of organization: [insert “individual,”
“joint venture,” “*partnership,”’ or “corpora-
tion*]

State of incorporation (If applicable):

Suraty(ies): and business ad-

dressa(es)]

[nama(s)

Scope of Coverage: [List the number of tanks
at each faollity and the name(s) and ad-
dress(es) of the facility(ies) where the tanks
are located. If more than one instrament is
used to assure different tanks at any one fa-
oiltty, for each tank covered by this instru-
ment, list the tank idenkification number
provided in the notiflcation submitted pursu-
ant to 40 OFR 28(.22, or the corresponding
state requirement, and the name and address
of the faciliby. List the coverage guaranteed
by the bond: *taking corrective action* and/
or “compensating third parties for bedily in~
jury and property damage caused by™ elther
“sudden accidental releases! or “nonrsudden
acocldental releases’ or “accidental releases™
“arising from operating the underground
atorage tank”}L :
Panal sums of bond:

Per ocourrence $

Annual aggregate §

Surety’s bond number:
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Know All Persons by These Presents, that
we, the Principal and Sarety(ies), hereto are
firmly hound to [the implementing agenoyl,
in the above penal sums for the payment of
which we bind ourselves, our helrs, execu-
tars, administratora, successors, and assigns
jolntly and severally; provided that, whers
the Surety(ies) are corporations acting as co-
sureties, we, the Sureties, bind ourselves in
such sums joinslty and severally only for the
purpose of allowing a jolnt action or actions
ageinst any or all of us, and for all other pur-
poses each Surety binds itself, jointly and
severally with the Principal, for the pay-
ment of such sums only as is set forth oppo-
site the name of such Surety, bub if no limit
of liability is indicated, the limit of liability
shall be the full amount of the penal sums,

Whereas said Princlpal 1s required under
Subtitle I of the Resocurce Conservation and
Recovery Aot (RCRA), as amended, to pro-
vide financial assurance for [finsert: “taking
corrective action™ andlor “compensating
third parties for bedily injury and property
damaga caused by* either “sudden acoi-
dental releases™ or “nonsudden accldental
releases” or “accidental releases'; if cov-
erage is different for different tanks or loca-
tions, indicate the type of coverage applica-
ble to each tank or location} arising from op-
erating the underground storage tanks iden-
tified above, and

Whereas sald Prinoipal shall establish a
standby trast fund as is required when a sur-
ety bond is used to provide such financial as-
surance;

Now, therefore, the conditions of the obli-
gatlon are such that if the Principal shall
faithfully [“take corrective action, in ac-
cordance with 40 CFR part 280, subpart F and
the Director of the state implementing agen-
cy's Instructions for,” andfor *‘compensate
injured third parties for bodily injury and
property damage caused by either “sudden”
or “‘nonsudden” or *'sudden and nonsudden']
accoldental releases arising from operating
the tank(s) indentified above, or if the Prin-
cipal shall provide alternate {inancial assur-
ance, as specified in 40 CFR part 280, subpart
H, within 120 days after the date the notice
of cancellation is received by the Principal
from the Surety({ies), then this obligation
shall be null and vold; otherwise it Is to re-
main in full force and effeat.,

Such obligation does not apply to any of
the following;

{a) Any obligation of [insert owner or oper-
ator] under a workers’ compensation, dis-
ability benefits,  or ' unemployment com-
pensabion law or other similar law;

(b) Bodily injury to an employee of [insert
owner ar operator] arising from, and in the
course of, employment by [insert owner or
opearatori;

{¢) Bodily injury or property damage aris-
ing firom the ownership, maintenance, uss, or

§280.98

entrustment to athers of any alreraft, motor
vehicle, or wateroraft,;

(d) Property damage to any property
owned, rented, loaned to, in the care, cus-
tody, or control of, or cccupled by [insert
owner or operator] that is not the direct re-
sult of a release from a petroleum under-
ground storage tank;

(e) Bodily Infury or property damage for
which [insert owner or cperator] is obligated
to pay damages by reason of the assumption
of Hability in a contract or agresment other
than a contract or agreement entered into to
meet the requirements of 40 CFR 280.93.

The Surety(ies) shall become Hable on this
bond obligation only when the Principal has
fatled to fulfill the conditions described
above.

Upon notification by [the Director of the
implementing agency] that the Princlpal has
{ailed to [“take corrective action, in accord-
ance with 40 CFR part 280, subpart F and the
Director's instructions,” and/or “compensate
injured third parties’] as guaranteed by this
bond, the Sursty{les) shall either perform
[*‘corrective action in accordance with 40
CFR part 28¢ and the Director's instruc-
tions,” andfor “third-party liability com-

. pensation™]) or place funds in an amount up

to the annual aggregate penal sum into the
standby trust fund as directed by [the Re-
glonal Adiministrator or the Ddrectorl vader
40 CGFR 260.108.

Upon notification by [the Direstorl that
the Principal has failed to provide alternate
finanecial assurance within 60 days after the
date the notice of cancellation is received by
the Principal from the Surety(les) and that
fthe Director] has determined or suspects
that a r'elease has ocourred, the Surety{ies)
shall place funds in an amount not exceeding
the amual aggregate peunasl suwm into the
standby trust fund as direscted by (the Direc-
tor] under 40 CFR 280.108.

The Suretyfies) hereby walva(s) notifica-
tion of amendments to applicable laws, stat-
utes, rules, and regulations and agrees that
ne such amendment shall In any way allevi-
ata its (their) obligation on this bond.

The Hability of the Surety(ies) shall not ba
discharged by any payment or suocession of
payments hereunder, unless and uatil such
payment o1 payments shall amount in the
annual aggregate to the penal sum shown on
the face of the bond, but in no event shall
the obligabion of the Surety(les) hereunder
exceed the amount of said annuval aggregate
penal sum.

The Surety{les} may cancel the bond by
sending notice of cancellation by certified
mail to the Principal, provided, however,
that cancellation shall not ocour during the
20 days beginning on tha date of receipt of
the notlce of cancellation by the Principal,
as ovidenced by the return receipt. .

The Principal may terminate this bond by
sending written notice to the Surety(les).
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In Witness Thereof, the Principal and Sur-
etv(ies) have execnted this Bond and have af-
fixed thelr seals on the date set forth above.

The persons whose signatures appear bhelow
hereby cerilfy that they are authorized to
execute this sureby bond on behalf of the

Prircipal and Surety(ies) and that the word-.

ing of thls surety bond Is identical to the
wording specified in 40 CFR 280.98(%h) as such
regulations were constituted on the date this
bond was exesuted.

Principal
{Bignatura(s)]
{Names(s)]

[Title(s)]
[Corporate seal]

Coarparaie Surety(ies)

[Name and address)
© [Btate of Incorporation:
{Liability Hmit: §
{8lgnatuare(s)]
iNames(s) and sitle(s)]
[Corporate seal]l
[For every co-surety, provide signatura(s),
corporate seal, and other Information in the
same manter as for Surety above.]

Bond premivm: $

{c) Under the terms of the bond, the
surety will become liable on the bond
obligation when the owner or operator
fails to perform as guaranteed by the
bond, In all cases, the surety’s Hability
is limited to the per-ocoeurrence and an-
nual agsregate penal sums,

{(d) The owner or operator who uses a
surety “bond to satisfy the require-
ments of §280.93 must establish a
standby trust fund when the surety
bond is acquired. Under the terms of
the bond, all amounts pald by the sur-
ety under the bond will be deposited di-
rectly into the standby trust fund in
accordance with instructions from the
Director under §280.108. This standby
trust fund must meet the reguirements
specified in §280.103.

$280.99 Letter of credit.

(a) An owner or cperator may satisfy
the requirements of §280.93 by abtain-
ing an irrevocable standby letter of
credit that conforms to the require-
ments of this section. The issuing in-
stitution must be an entity that has
the authority to issue letters of credit
in each state where used and whose let-
ter-of-credit operations are regulated
and examined by a federal or state
agency. :

40 CFR Ch. | (7-1-12 Edition)

(b) The letter of credit must be word-
ed as follows, except that instractions
in brackets are to be replaced with the
relevant information and the brackets
deleted:

IRREVOCABLE STANDBY LETTER OF CREDIT

[Name and address of issuing institution]
[Wame and address of Director(s) of state im-
plementing agency(ies)]

Dear Sir or Madam: We hereby establish
our Irrevocable Standby Letter of Oredit No,
o in your favor, at the request and for
the account of fowner or operator name] of
[address] up to the aggregate amounnt of [in
words] U.8. dollars (§[insert dollar amount)),
available upon presentation [insert, if more
than one Director of & state Implementing
agency is a beneficlary, "by any one of you”']
of

(1} your sight draft, bearing reference to
this letter of oredit, No. ____ , and

(2) your signed statement reading as fol-
Tows: “¥ certify that the amount of the draft
is payable persuant to regulations issued
under authority of Subtitle I of the Resource
Conservation and Recovery Aot of 1976, as
amended.”

This letter of credit may be drawn on to
cover [insert: *“taking corrective action™
andfor “compensating third parties for bed-
ily injury and property damage caused by”
either “sudden accidental releases’ or “non-
sudden accldental releases™ or “accidental
raleases™] arising from operating the under-
ground storage tank(s) ldentified below in
the amount of [in words] ${insert dollar
amount] per ocourrence and [in words]
Sfinserk dollar amount] annual aggregate:

[List the number of tanks at each faoclility
and the name(s) and address{es) of the facil-
ity(ies) where the tanks are located, If more
than one instroment is used to assure d4if-
ferent tanks at any one faoility, for each
tank covered by this instrament, list the
tank identification number provided in the
notification submitted pursvant to 40 CFR
280,22, or the corresponding state require-
ment, and the name and address of the facil-

" ity

The letter of credit may not be drawn on to
cover any of the following:

(a) Any obligation of [insert owner or oper-
ator] under a workers’ compensabion, dis-
abllity bensfits, or unemployment com-
pensation law or other similar law;

(b) Bodily injury to an employee of [insert
owner or operator] arising from, and in the
course of, employment by [Insert owner or
operator];

(c) Bedily injury or property damage arls-
ing from the ownership, maintenance, use, or
entrustment to others of any aircraft, motor
vehicle, or watercraft;
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(@) Property damage to any property
owned, rented, loaned to, In the care, cns-
tody, or conftrol of, or occuapied by [insert
ownar o1 operator] that is not the direct re-
sult of a release from a petroleum under-
ground storage tank;

{e} Boedily injury or property damage for
which [insert owner or cperator] is obligated
to pay damages by reason of the assumption
of liabiiity in a contract or agreement other
than a contract or agreement entered into to
meet the requirements of 40 CFR 260.93.

This letiter of credit is effective as of [date]
and. shall expire on [date], but such expira-
tion date shall be automatically extended for
a perlod of [at least the Iength of the origi-
nal term) on [expiration dats} and on each
successive expiration date, unless, at least
120 days before the curent expiration date,
we notify [owner or operator] by certified
mail that we have declded not to extend this
letter of credit beyond the current expiva-
tion date. In the event that [owner or oper-
ator] is so notiflied, any wnused portion of
the credit shall be available upon presen-
tation of your sight draft for 1} deys after
the date of recelpt by [owner or operatorl, as
shown on the signed return receipt.

Whenever this letier of credit is drawn on
under and in compliance with the terms of
this credit, we shall duly honor such draft
apon prasentation to us, and we shall deposit

the amonnt of the draft dlvectly Into the

standby trust fund of fowner or oparator] in
accordance with your instructions,

We certify that the wording of this letter
of credit is identical to the wording speeified
in 40 CFR 280.39(b) as such regulations were
consbituted on the date shown Immediately
below.

[Signature(sy and title{s) of officlal{s} of
issuing institution]
[Dats)

This oredit is subjeot to [Insert “*the most
racent edition of the Uniform Customs and
Practice for Dooumentary Credits, published
and copyrighted by the International Cham-
ber of Commerce,” o1 “the Uniform Cominer-
cial Code'’]. .

{¢c} An owner or operator who uses a
letter of credit to satisfy the require-
ments of §280.83 must also establish a

standby trust fund when the letter of

credit {s acguired. Under the terms of
the letter of credit, all amouants paid
pursuant to a draft by the Director of
the implementing agency will he depos-
ited by the issuing institution directly
into the standby trust fund in accord-
ance with Instruetions from the Direc-
tor under §280.108. This standby trust
fund must meet the reqguirements spec-
ified in §280.103.

§280.100

{@) The letter of oredit must he irrev-
ceable with a term specified by the
issuing institution. The letter of credit
must provide that credit be antomati-
cally renswed for the samse term as the
original term, unless, at least 120 days
before the current expiration date, the
issuing Institution netifies the owner
or operator by certified mail of its de-
cision not to renew the letter of credit.
Under the terms of the letter of credis,
the 120 days will begin on the date
when the owner or operator receives
the notice, as evidenced by the return
receipt.

[33 FR 37194, Sept. 23, 1988, as amondad at 59
FR 28960, June 10, 1994]

§280.100 Use of state-required mecha-
nism.

{a) For underground storags tanks lo-
cated in a state that does not have an
approved program, and where the state
requires owners or operators of under-
ground storage tanks to demonstrate
financial responsibility for taking cor-
rective action and/or for compensating
third parties for bedily injury and
property damage, an owner or operator
may use a state-reguired finanecial
mechanism to meet the requirements
of §280,93 if the Regional Administrator
determines that the state mechanlsm
is at least equivalent to the financial
meachanisms spacified in this subpart,

(b) The Regional Administrator will
evaluate the equivalency of a state-re-
guired mechanism principally in terms
of: certainty of the availability of
funds for taking corrective action and/
or for compensating third parties; the
amount of funds that will be made
available; and the types of costs cov-
ered. The Regional Administrator may
also consider other factors as is nec-
essary. : .

(c) The state, an owner or operator,
or any other interested party may sub-
mit to the Regional Administrator a
written petition requesting that one or
more of the state-required mechanisms
he considered acceptable for meeting
the regquirements of §280.93. The sub-
mission must include copies of the ap-
propriate state statutory and regu-
latory requirements and must show the
amount of funds for corrective action
and/or for compensating third parties
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assured by the mechanism(s), The Re-
gional Administrator may regquire the
petitioner to submit additional infor-
mation as is deemed necessary to make
this determination. .

(d) Any petition under this section
may bhe submitted on behalf of all of
the state’s underground storage tank
owners and operators,

(e) The Regional Administrator will
notify the petitioner of his determina-
tion regarding the mechanism’s accept-
ability In liemn of financial mechanisms
specified in this subpart. Pending this
determination, the owners and opera-
tors using such mechanisms will be
deemed to he in compliance with the
requirements of §280.93 for under-
ground storage tanks loecated in the
state for the amounts and types of
costs covered by such mechanisms.

[63 FR 43370, Oot. 28, 1988; 53 FR 51274, Dec.
21, 1988)

$280.101 State fund or other state as.
surance,

{a) An owner or opsrator ray satisfy
the requirements of §280.93 for under-
ground storage tanks located in a
state, where BPA is administering the
requirements of this subpart, which
assures that monies will be available
from a state fund or state assurance
program to cover costs up to the limits
gpecified in §280.93 or otherwise assures
that such costs will be paid if the Re-
gional Administrator determines that
the state’s assurance is at least equiva-
lent to the financial mechanisms speci-
fied in this subpart,

(b) The Regional Administrator will
evaluate the equivalency of a state
fund or other state assurance prin-
cipally in terms of: Certainty of the
avallabllity of funds for taking correc-
tive action and/or for compensating
third parties; the amount of funds that
will he made available; and the types of
costs covered. The Regional Adminis-
trator may also consider other factors
as Is necessary. :

{¢) The state must submit to the Re-
glonal Admindstrator a description of
the state fund or other state assurance
to he supplied as finaneial assurance,
along with a list of the classes of un-
derground storage tanks to which the
funds may be applied, ‘The Regional Ad-
ministrator may require the state to
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submit additional information as is
deemed necessary tc make a deter-
mination regarding the acceptability
of the state fund or other state assur-
ance. Pending the determination by
the Regional Administrator, the owner
or operator of a covered class of USTs
will be deemed to be in compliance
with the requirements of §280.93 for the
amounts and types of costs covered by
the state fund or other state assurance,

(@) The Regional Administrator will
notify the state of his determination
regarding the acceptability of the
state’s fund or other assurance in lien
of financial mechanisms specified in
this subpart. Within 60 days after the
Regional Administrator notifies a state
that a state fund or other state assur-
ance is acceptable, the state must pro-
vide to seach owner or operator for
which it is assuming financial responsi-
bility a letter or certificate deseribing
the nature of the state’s assamption of
responsibility. The letter or certificate
from the state must inchuide, or have
attached to 1t, the following Informa-
tion: the facility’s name and address
and the amount of funds for corrective
actlon and/or for compensating third
parties that is assured by the state.
The owner or operator must maintain
this letter or certificate on file as proof
of financlal responsibility in accord-
ance with §280.107(h)(b).

§280.102 Trust fund.

{a) An owner or operator may satisfy
the requirements of §280.83 by estab-
lishing a trust fund that conforms to

the reguirements of this section. The

trustee must be an entity that has the
authority to act as a trustee and whose

‘trust oporations are regulated and ex-

amined by a federal agency or an agen-
oy of the state in which the fund is es-
tablished. .

(b} The wording of the trust agree-
ment must be identical to the wording
specified 1n §280.103(b)(1), and must be
accompanied by a formal certification
of acknowledgement as specified in
§280.103(0)(2).

{¢)} The trust fund, when established,
must be funded for the fall required
amount of coverage, or funded for part
of the reguired amount of coverage and

536




Environmental Proleclion Agency

used in combination with other mecha-
nism(s) that provide the remaining re-
guired coverage.

{d) If the value of the trust fund is
greater than the required amount of
coverage, the owner or operator may
submit a written request to the Direc-
tor of the Implementing agency for re-
lease of the excess.

(e} If other financial assurances as
specified in this subpart is substituted
for all or part of the trust fund, the
owner or -operator may submit a writ-
ten request to the Director of the im-
plementing agency for release of the

EXCeSs,
© (fy Within 60 days after receiving a
request from the owmner or operator for
release of funds as specified in para-
graph (d) or (e) of this section, the Di-
rector of the implementing agency will
instruct the trustee to release to the
owner or cperator such funds as the Di-
rector specifies in writing.

$280.103 Standby trust fund.

(&) An owner or operator using any
one of the mechanisms authorized by
§§280.96, 280.98, or 280.99 must establish
a standby trust fund when the mecha-
nism is acguired. The trustee of the
standby trast fund must be an entity
that has the authority to act as a
trustes and whose trust operations are
regulated and examined by a Federal
agency or an agency of the state in
which the fund is established.

{0)(1) The standby trust agreement,
or trust agreement, must ha worded as
follows, except that instructions in
brackets are to be replaced with the
. relevant Information and the hrackets
deleted:

TRUST AGREEMENT

Trust agreement, the ‘“‘Agreement,'’ en-
tered Inte as of [date) by and between [name
"of the owner or operator], a fname of state]
[insert ‘‘corporation,” “partnership,” “asso-
elation,” or “propristorship"}, the *Grant-
or,” and mame of corporate trusteel, (Insert
‘“Incorporated in the state of " oor Ya
national bank'], the *'Trustes.”

Whereas, the United States Environmental
Protection Agency, *EPA,” an agency of the
United States Government, has established
certain regulations applicable to the Grant-
or, requiring that an owner or operator of an
underground storage tank shall provide as-
surance that funds will be available when
needed for correetivé action and third-party
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compensation for bedily injury and property
damage caused by sudden and nonsudden ac-
oidental releases arising from the operation
of the underground storage tank. The at-
tached Schedule A lists the number of tanks
at each facility and the name{s) and ad-
dress(es) of the facility(ies) whers the tanks
are located that are covered by the stand-
point trest agreement.

[Whereas, the Jrantor has alected to estab-
Hsh [insers either *a guarantee,” *‘surety
bhond,” or *latter of credit’'] to provids all or
part of such financial assurance for the un-
derground storage tanks ldentified herein
and is required to establish a standby trust
fund able to acespt payments from the in-
strument (This paragraph is only applicable
to the standby trust agreement.)};

Whereas, the Grantor, acting through its
duly authorized officers, has selected the
Trustes to be the trustes under this agree-
ment, and the Trustee is willing to act as
trastes;

Now, therefore, the Grantor and the Trust-
ee aglree as follows:

Section 1. Definttions

As used in this Agreement: .
(a) The term “Grantor” meahs the owner
or operator who enters into this Agreement
and any saccessors or assigns of the Grantor,

(b) The term *Trastes™ means the Trustee
who enters into this Agreement and any suc-
cessor Trustee,

Seetion 2. Identtflcation of the Financlal
Assurance Mechanism

This Agreement pertains to the [idenbify
the financial asswrance meohanism, elther a
guarantes, sursty Dond, or latter of cradit,
from which the standby trust fund is estab-
lished to receive payments (This paragraph
is only applicable to the standby trast agree-
ment.)l.

Section 3. Establishment of Fund

The Grantor and the Trustee hereby estab-
lish & trust fund, the “Fund,” for the benefit
of [implementing agenoy]. The Grantor and
the Trustee intend that no third party have
access to the Fund except as hersin provided,
['The Fund 1s established initially as a stand-
by to receive payments and shall not consist
of any property.] Payments made by the pro-
syider of finanelal assurance parsuant to [the
Director of the implementing agenoy’s] in-
struction are transferred to the Trustes and
ars referred £o as the Fund, together with all
earnings and profits thereon, less any pay-
ments or distributions made by the Trustee
pursuant to this Agreement. The Fund ghall
be held by the Trustee, IN TRUST, as hersin-
after provided, The Trustee shall not be re-
sponsible nor shall it undertake any respon-
sibility for the amount or adequacy of, nor

b37




§280.103

any duty to collect from the Granior as pro-
vider of financial assurance, any payments
necessary to discharge any liability of the
Grantor established by [the state Imple-
menting agencyl

Section 4. Payment for [VCorrective Action™
and/or Third-Party Liability Claims’}

The Trustes shall make payments from the
Fund as [the Director of tha implementing
agency] shall direct, In writing, to provide
for the payment of the costs of [Insert:
‘“taking correstive astion” and/or compen-
sating third parties for bodily injury and
property damage caused by' either “sudden
accldental releases™ or “nonsudden acci-
dental releases’ or ‘acoldental releases™]
arising from operating the tanks coverad by
the financial assurance mechanism Identi-
fied in this Agreement.

The Fund may not be drawn upon to cover
any of the following:

(a) Any obligation of [insert owner or oper-
ator] under a workers' compensation, dis-
abllity benefits, or uvtemployment com-
pensation.law or other similar law;

() Bodily injury to an employes of finsert
owner or operator] arising from, and in the
course of employment by [insert owner or
operator];

(¢} Bodily injury or property damage aris-
ing from the ownership, maintenance, use, or
entrustment to others of any aireraft, motor
vehilcle, or watercraft;

(@) Property damage to any property
owned, rvented, loaned fo, in the care, cus-
tody, or control of, or oceupled by [insert
owner or operator] that is not the direct re-
sult of a release from a petroleum under-
ground storage tank;

(&) Bodily injury or property damage for
which [insert owner or operator] is obligated
to pay damages by reason of the assumption
of Hability in a contract or agreement other
than a contract or agreement entered into to
meab the requirements of 40 SFR 280.93.

The Trustee shall reimburse the Grantor,
or other persons as specified by [the Direc-
tor}, from the Fund for corrective action ex-
penditures and/or third-party lability
claims in such amounts as [the Director]
shall diveet in writing., In addition, the
Trustee shall refund to the Crantor such
amounts as [the Direstor] specifies in writ-
ing. Upon refund, such funds shall no longer
constitute part of the Fund as defined here-
in.

Section 5. Paymenis Comprising the Fund

Payments made to the Trustee for the
Fund shall consist of cash and securities ac-
ceptable to the Trustee,

" Seetion &. Tr‘u.stee Management

The Trastea shall invest and reinvest the
principal and income of the Fund and keep
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the Fund invested as a single fund, without
distinetion between principal and income, In
accordance with general Ihvestment policles
and guidelines which the Grantor may com-
municate iz writing to the TFrustee from
time to time, subjest, however, to the provi-
stons of this Seetion. In investing, rein-
vesting, exchanging, setling, and managing
the Fund, the Trustee shall discharge his du-
tles with respect to the trust fund solely in
the Interest of the beneficlaries and with the
cara, skill, prudence, and diligence under the
cireumstances then prevalling which persons
of prudencs, aating i1 a Hke capacity and fa-
miliar with such matters, would use in the
conduect of an enterprise of a Iike character
and with lke alms; except that:

(1) Securities or other obligations of the
Grantor, or any other owner or operator of
the tanks, or any of their affiliates as de-
fined in the Investment Company Act of 1940,
as amended, 16 1.5.C. 80a-2(a), shall not be
acquived or held, unless they are securities
or other obligaticns of the federal or a state
governmert;

(i) The Trustee 1s authorized to invest the
Fund in &ime or demand deposits of the
Trustes, to the extent insured by an agency
of the federal or state government; and

(111} The Trustee is authorized to hold cash
awalting investment or distribution”
uninvested for a roasonable time and with-
out liabllity for the payment of intevest
thereon. '

Section 7. Commingling and Investment

The Trustee Is expressly authorized in its
disoretion:
(a) To transfer from time to time any or

“all of the assets of the Fund to any common,

commingled, or collective trust fund created
by the Trustee in which the Fund Is eligible
to participate, subject to all of the provi-
stong thereof, to be commmingled with.the as-
sets of other trusts participating therain;
and .

() To purchase shares in any investment
company registered under the Investment
Company Act of 1940, 16 T.8.0. 80a-1 et seq.,
ineluding one which may be created, man-
aged, underwritten, or to which investment
advice is rendered or the shares of which are
sotd by the Trustes. The Trastes may vote
such shares in its disoretion.

Section 8. Express Powers of Trusiee

Without in any way limiting the powers
and discretions conferred upon the Trustee
by the other provisions of this Agreement or
by law, the Trustee is expressly authorized
and empowered:

{a) To sell, exchange, convey, transfer, or
otherwise dispose of any property held by it,
by public or private sale. No person dealing
with the Trustes shall be bound to ses to the
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application of the purchase meney or to in-
quire Inte the validity or expediency of any
such sale or other disposition:

(b} To make, execute, acknowladge, and de-
liver any and all documents of transfer and
conveyance and any and all other instru-
ments that may be necessary or appropriate
£0 carry out the powers herein granted;

{0} To register any securities held in the
Fuond iz its own name or in the name of &
nominae and to hold any security in bearer
form or in book entry, or to combine certifi-
cates representing such securities with cer-
tiftcates of the sama issue hald by the Trust-
e In other fiduclary capacities, or to deposit
or arrange for the deposit of such securities
in a qualified central depository even
though, when so deposited, such securlties
may be merged and held in bulk in the name
of the nominee of such depository with other
securities deposited therein by another per-
son, or to deposit or arrange for the deposit
of any securities issued by the United Stakes
Government, or any agency or instrumen-
tality thereof, with a Federal Reserve bank,
but the books and records of the Trustee
shall at all times show that all such securi-
ties are part of the Fund;

() To depostt any cash in the Fund in in-
torest-bearing accounts maintained or sav-
ings cortificates Issued by the Trustes, in its
separate corporate capacity, or in any other
banking institution affiliated with the
Trustee, to the extent insured by an agehcy
of the federal or state government; and

(e} To compromise or otherwise adjust all
elaims in favor of or against the Fund.

Seetton 9, Tares and Expenses

All taxes of any kind that may be assessed
or levied against or in respect of the Fund
and alt brokerage cornmissions Incurred by
the Fund shall be paid from the Fund. Al
other expenses incurred by the Trustee in
connection with the administration of this
Trust, including fees for iegal services ren-
dered to the Trustee, the compensation of
tha Trustes to the extent not pald directly
by the Grantor, and all other proper charges
and disbursements of the Trustes shall be
paid from the Fund.

Section 10. Advice of Counsel

The Trastee may from time to time coxn-
sult with counsel, who may be counsel to the
Grantor, with respect to any questions aris-
ing as to the construction of this Agreement
or any action to be taken hereunder, The
Trustee shall be fully protected, to the ex-
tent permitted by law, in acting upon the ad-
vice of counsel,

Saction 1. Trustee Compensation

The Trustee shall be entitled to reasonable
compensabion for its services as agreed upon
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in writing from time to time with the Grant-
or.

Section 12, Successor Truslee

The Trustee may resign or the Grantor
may replace the Trustee, but such resigna-
tion or replacement shall not be effective
until the Grantor has appointed a successor
trustee and this successor accepks the ap-
pointment. TFhe successor trustee shall have
the same powers and duiies as those con-
ferred upon the Trustee hereunder, Upon the
successor drustee’s acceptance of the ap-
pointment, the Trustee shall assign, trans-
far, and pay over to the sucecessor trustee the
funds and properties then counstituting the
Fund. If for any reason the Grantor cannot
or does not aot In the event of the resigna-
tioh of the Trustee, the Trustes may apply
to & court of competent jurisdistion for the
appointment of a successor trustee or for in-
structions. The successor trastee shall speci-
fy the date on which it assumes administra-
tion of the trust In writing sent to the
Grantor and the present Trustee by certified
mail 10 days before suoh change becomes ef-
fective, Any expenses inourred by the Trust-
ee as a result of any of the acts con-
tomplated by this Seetion shall be paid as
provided in Section 9.

Section 13. Instructions to the Trustee

All orders, requests, and instructions by
the Grantor to the Trustee shall be in writ-
ing, signed by such persons as are designated
in the attached Schedule B or such other
designees as the Grantor may desigmats by
amendment. to Schedule B. The Trustee shall
be fully protected in acting witheut inquiry
in accordance with the Grantor’s orders, re-
guests, and instructions. All orders, re-
quests, and instructions by [the Director of
the implementing agency} to the Trustee
shall be in writing, signed by [the Directorl,
and the Trustee shall act and shall be fully
protected in acting in accordance with such
orders, reguests, and iastructions. The
Trustee shall have the right to assume, in
the absence of written notice to the con-
trary, that no event constituting a change or
a tarmination of the authority of any person
to act on behalf of the Grantor or [the direc-
tor] hereunder has ocourred. The ‘Trustee
shall have no duty to aet in the absence of
such orders, requests, and instructions from
the Grantor and/or [the Director], excapt as
provided for herein.

Section 14, Amendment of Agreement

This Agreement may be amended by an in-
strument in writing exeouted by the Grantor
and the Trustee, or by the Trustee and [the
Director of the implementing agency] if the
Grantor ceases to oxist.
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Section 15, Irrevocabilify and Termination

Bubject to the right of the parties to
amend this Agreement as provided in Sec-
tion 14, this Trust shall be frrevocable and
shall continue until terminated at the writ-
ten direction of the Grantor and the Trustee,
or by the Trustee and [the Director of the
implementing ageney], If the Grantor caases
to exist. Upon termination of the Trust, all
remaining trust property, less final trust ad-
ministration exponses, shall be delivered to
the Grantor,

Section 16. Immunity and Indemnification

The Trustea shall not incur personal Habil-
1ty of any nature in connection with any act
or omission, made in good faith, in the ad-
ministration of this Trust, or in carrying out
any directions by the Grantor or [the Direc-
tor of the implementing agency] issaed In
aceordance with this Agreement. The Trust-
ea shall be indemnified and saved harmiess
by the Grantor, from and against any per-
sonal liability to which the Trustee may be
subjected by reason of any act or conduet in
its official capacity, including all expenses
reasonably Incurred in its defense In the
event the Grantor falls to provide suoh de-
fense, .

Section 17. Cholee of Law

This Agreement shall be administered,
construed, and enforced according to the
laws of the state of [insert name of state], or
the Comptrolier of the Currency in the case
of National Association banks,

Section 18. Interpretation
As used in this Agreement, words in the

singular Inelude the plural and words in the:

plural include the singular. The desoriptive
headings for each seotion of this Agreement
shall not affect the interpretation or the
legal efficacy of this Agreement.

In Witness whereof the parties have caused
this Agreement to be executed by their re-
spective officers duly authorized and their
corporate seals (If applicable) to be hereunto
affixed and atteated as of the date firat above
written. The parties below certify that the
wording of this Agreement is identical to the
wording specified in 40 OFR 280.103(b)(1) as
such regulations were constituted on the
date written above.

[Slgnature of Grantor]
[Name of the Grantor]
[Title]
Attest:

[Signature of Trustee]

[MNarme of the Trustes]

[Title]

[Seall _

[Signature of Witness]

[Watrte of the Witness]

[Titla]
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[Qeal]

(2) The standby trust agreement, or
trust agreement must be accompanied
by a formal certification of acknowl-
edgement similar to the following,
State reqgulrements may differ on the
proper content of this acknowledg-
ment.

Stata of

County of

On this [datel, before me personaliy came
[owner or opsrator] to me known, wha, being
by me duly sworn, did deposa and say that
she/he resides ab [address], that she/he is
[title} of [corporatlon], the corporation de-
soribed in and which executed the above in-

‘sbrument; that she/he knows the seal of said

corporation; that the seal affixed to such in-
struament s such corporate seal; that it was
so affixed by order of the Board of Directors
of said corporation; and that she/he signed
her/is name thereto by like order.
[Signature of Notary Pablic]

[Name of Notary Publicl

{¢) The Director of the implementing
agency will instruct the trustee to re-
fund the balance of the standby trust
fund to the provider of financial assur-
ance if the Director determines that no
additional corrective action costs or
third-party liability claims will occur
as a result of a release covered by the
finaneial assurance mechanism for
which the standby trust fand was es-
tablished. '

(d) An owner or operator may estab-
lish one trast fund as the dsposifory
mechanism for all funds assured in
compliance with this rule.

(53 FR 43370, Oot. 26, 1988; 53 FR 51274, Deo.
21, 1983]

§280.104 Local governmenit bond rat-
ing test,

{(a) A genseral purpose loecal govern-
ment owner or operator andf/or local .
government serving as a guarantor
may satisfy the requirements of §280.93
by having a currently outstanding
issue or issues of general obligation
bhonds of $1 million or more, excluding

-refunded obligations, with a Mcody’s

rating of Aaa, Aa, A, or Baa, or a
Standard & Poor’s rabing of AAA, AA,
A, or BBB. Where a local government
has multiple outstanding issues, or
where a local government’s bonds are
rated by both Moody’s and Standard
and Poor's, the lowest rating must be
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used to determine eligibility. Bonds
that are backed by credit enhancement
other than municipal bkond insurance
may not be considered in determining
the amount of applicable honds out-
standing.

(b) A lecal government owner or op-
erator or local government serving as a
guarantor that is not a general-purpose
local government and does not have
the legal authority to issue gensral ob-
ligation honds may satlsfy the require-
ments of §280.93 by having a currently
outstanding issue or Issues of revenue
bonds of $1 million or more, excluding
refunded issues and by aiso having a
Moody’s rating of Aaa, A, A, or Baa, or
g, Standard & Poor’s rating of AAA,
AA, A, or BBB as the lowest rating for
any rated revenus bond issned by the
local government, Where bonds are
rated by bhoth Moody's and Standard &
Poor’s, the lower rating for each band
must be used to determine eligibility.
Bonds that are backed by credit en-
hancement may not be considered in
determining the amount of applicable
bonds outstanding.

(¢} The local government owner or
operator and/or guarantor must main-
tain a copy of its bond rating published
within the last 12 months by Moody's
or Standard & Poor’s.

§280.104

(d) To demonstrate that it meets the
local government bond rating test, the
chief financial officer of a general pur-
pose local government owner or opsr-
ator and/or guarantor must slgh a let-
ter worded exactly as follows, except
that the instruections in brackets are to
be replaced by the relevant informa-
tion and the brackets deleted:

LETTER FROM CHIEF FINANCIAL OFFICER

I am the ohilef financial officer of [insert:
name and address of local government owner
or operator, or guarantor]. This letter Is in
support of the use of the bond rating test to
demonstrate flnancial responsibitity for [in-
sart: “taking correstive actlon™ and/or
“compensating third parties for bodily in-
jury and properbty damage] caused by [in-
sert: ‘audden asoidental rveleases” and/or
“nonsudden accidental releases"} in the
amount of at least [insert: dellar amount]
per ocourrence and [insert: dollar amount]
annual aggregate arising from operating (amn)
underground storage tank(s).

Underground storage tanks at the fol-
lowing facilities are assured by this bond
rating teat: [List for each facility: the name
and address of the facility where tanks arve
assured by the hond rating test].

The details of the issue date, maburity,
ocutstanding amount, bond rating, and bond
rating agency of all cutstanding bond issues
that are being used by [namae of local govern-
ment owner or operator, or guarantor] to
demonstrate financial responsibility arve as
follows: fcomplate table]

Issus date Maturity date

Cuistanding amount

Bond zating Rating agency

[Moody's or Standard &
Poor's)

The total outstanding obligation of [insert
amount], excluding refunded bond issues, ox-
ceeds the minlmum amount of $1 millHon, All
outstanding general obligation bonds issued
by this government that have been rated by
Moody's or Standard & Poor’s are rated as at
least investment grade (Moody’s Baa or
Standard & Poor's BBB) based on the most
recent ratings published within the last 12
montha. Netther rating service has provided
notification within- the last 12 months of
downgrading of bond raiings below Invest-
ment grade or of withdrawal of bond rating
otier than for repayment of outstanding
bond issues. .

" 1 hereby certify that the wording of this
letter is 1dentical to the wording specified in
40 OFR Part 280.104¢(d) as such regulations
were constituted on the date shown imme-
diately below,

{Date]

- [Signatura]

[Nams]

[Titte]

{e) To demonstrate that it meets the
loeal government bond rating test, the
chief financial officer of lacal govern-
ment owner or operator andfor guar-
antor other than a general purpose
government must sign a letter worded
exactly as {ollows, except that the in-
séructions in brackets are to be re-
placed by the relovant information and
the brackets deleted: o

LETTER FROM CHIEF FINANCIAL OFFICER

T am the chief financial officer of [lnsert:
name and address of local government owner
or operator, or guarantor]. This letter is in
support of the use of the bond rating test toe
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demonstrate finanelal responsibility for fin-
sert: “taking correotive action" andfor
“compensating third parties for bodily in-
jory and property damage®™] caused by [in-
sert : ‘‘sudden accidental releases™ and/or
‘nonsudden accldental releases] in the
amount of at least [insert: doliar amount)
per occurrence and Bnsert: dellar amount]
annaal aggregate arising from operating {an)
underground storage tank(s), This local gov-
ermment is not organized to provide general
governmental services and does not have the
legal aunthority under state law or conskita-

40 CFR Ch. | (7-1-12 Edilion)

tional provisions to issue general abligation
debt.

Underground storage tanks at the {fol-
lowing facilities are assured by this bend
rabing test: [List for each facility: the name
and address of the facility where tanks ave
assured by the bond rating test].

The details of the issue date, maturity,
outstanding amount, bond rating, and bond
rating agency of all outstanding revenne
bend issues that are being used by name of
lcoeal government owner or operator, or guar-
antor] Lo demonatrats finanoial responsi-
bility are as follows: [complete table]

Issue date Maturity date

QOutstanding amount

Bord rating Rating agency

[Moody's or Standard &
Paor's]

The total outstanding obligation of {insert
amount], excluding refunded bond issues, ex-
caeeds the minimum amount of $§1 million. Al}
oubtstanding revenue bonds issued by this
government that have been rated by Moody’s
or Standard & Poor’s are rated as at least in-
vestment srade (Moody’s Baa or Standard &
Poor's BBB} based on the most recent rat-
ings published within the last 12 months.
The revenue bonds listed are not backed by
third-party oredit enhancement or are in-
sured by a muinicipal bond insurance com-
pany. Netther rating service has provided no-

tification within the last 12 months of down- -

grading of bond ratings below investmentb
grade or of withdrawal of bond rating other
than for repayment of outstanding bond
issues.

I hersby certify that the wording of this
latter 1s identical to the wording speoified in
40 OFR part 280,104(s) as such regniationa
were constituted on the date shown imme-
diately below.

[Datel

[Signature]

[Namel

[Title]

(f} The Director of the implementing
agency may require reports of financial
condition at any time from the local
government owner or operator, and/or
local government guarantor. If the Di-
rector finds, on the basis of such re-
ports or other information, that the
leecal government owner op operator,
and/or guarantor, no longer meets the
local government bond rating test re-
quirements of §280.104, the local gov-
ernment owner or operator must ob-
tain alternative coverage within 30
days after notification of such a find-
ing.

{g) If a local government owner or op-
erator using .the bond rating test to
provide financial assarance finds that
it no longer meets the hond rating test
requirements, the local government
owner or operator must obtain alter-
native coverage within 150 days of the
changs in status.

[68 FR 8053, Feb, 18, 1993]

$280.105 Local government financial
test,

(a) A local government owner or op-
erator may satisfy the reguirements of
§260.93 by passing the flnancial test
specified in this section. To bs eligible
to use the finaneial test, the local gov-
ernment owner or operator must have
the ability and authority to assess and
levy taxes or to freely establish fees
and charges. To pass the local govern-
ment financial test, the owner or oper-
ator must meet the criteria of para-
graphs (b)2} and (b)3) of this section
based on year-end financial statements
for the latest completed fiscal year.

(b)1) The local government owner or
operator must have the following infor-
mation availabls, as shown in the year-
end financial statements for the latest
completed fiscal year:

() Total revenues: Consists of the sum
of general fund operating and non-oper-
ating revenues Including net 1loecal
taxes, licenses and permits, fines and
forfeitures, revenues {rom use of monay
and property, charges for services, in-
vestinent earnings, sales (property,
publications, etc.), intergovernmental
revennes (restricted and unrestricted),
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and total revenues from all other gov-
ernmental funds including enterprise,
debt service, capital projects, and spe-
cial revenues, but excluding revenues
to funds held in a trust or agency ca-
pacity. For purposes of this test, the
calculation of total revenues shall ex-
clude all transfers between funds under
the direct control of the local govern-
ment using the financial test
(interfund transfers), liquidation of in-
vestments, and issuance of debt.

(i1} Total expenditures: Consists of the
sum of general fund operating and non-
operating expenditures including pub-
lic safety, public utilities, transpor-
tation, public works, environmental
protection, cultural and recreational,
community development, revenue shar-
ing, employee benefits and compensa-
tion, office management, planning and
zoning, capital projects, interest pay-
ments on debt, payments for retire-
ment of debt principal, and total ex-
penditures from all other governmental
funds including enterprise, debt serv-
fce, capital projects, and special reve-
nues, For purposes of this test, the cal-
culation of total expenditures shall ex-
clude all transfers between funds under
the direct control of the local govern-
ment using the financial test
{(Interfund transfers). -

(iii) Local revenues: Consists of total
revenues (as “defined in paragraph
(D)(1)(i) of this section) minus the sum
of all transfers from other govern-
mental entities, including all monies
received from Federal, state, or local
government sources,

(iv)y Debi service: Consists of the sum
of all interest and principal payments
on all long-term credit ohligations and
all interest-bearing short-term credit
obligations. Includes interest and prin-
cipal payments on general obligation
bonds, revenue honds, notes, mort-
gages, judgments, and interest bearing
warrants. Excludes payments on non-
interest-hearing short-term obliga-
tlons, interfund obligations, amounts
owed in a trust or agency capacity, and
advances and contingent loans from
other governments.

{v) Tofal funds: Consists of the sum of
cash and investment securities from all
funds, including general, enterprise,
debt service, capital projects, and spe-
cial revenue funds, bat excluding em-

§280.105

ployee retirement funds, at the end of
the local government’s financial re-
porting year. Includes Federal securi-
ties, Federal agency securities, state
and local government securities, and
other securities such as bonds, notes
and mortgages. Por purposes of this
test, the calculation of teotal funds
shall exclude agency funds, private
trast funds, accounts receivable, value
of real property, and other non-secu-
rity assets.

(viy Population consists of the number
of people In the area served by the
local government. ’

{2) The local government’s year-end
financial statements, if independently
aundited, cannot include an adverse
auditor’s opinion or a disclalmer of
opinion, The local government cannob
have outstanding issues of genaral obll-
gation or revenue bonds that are rated
as less than investment gradae, :

(3) The local government owner or
operator must have a letter signed by
the chief finanecial officer worded as
specified in paragraph (¢) of this sec-
tion,

() To demonstrate that it meets the
financial test under paragraph (b) of
this section, the chief finanecial officer
of the local government owner or oper-
ator, must sign, within 120 days of the
close of each financial reporting year,
as defined by the twelve-month neriod
for which financlal statements used to
support the financial test are prepared,
a letter worded exactly as follows, ex-
cept that the instructions in brackets
are to be replaced by the relevant in-
formation and the brackets deleted:

LETTER FROM CHIEF FINANCIAL OFFICER

I am the chief finansial officer of [insert:
nare and address of the owner or aperator].
This letter is in support of the use of the
local government financial fest to dem-
onstrate finanolal responsibility for [insert:
“taking corrective action" and/or “compen-
sating third parties for bodily Injury and
property damage'] oaused by [Insert: “sud-
den accidental veleases” and/or “nonsudden
acoldental releases™] in the amount of at
least [insert: dollar amount] per ocourrence
and finsert: dollar amounntl anneal ageregate
arising from operating [an] underground
storage tank{sh

tnderground storage tanks at the fol-
lowing facilities are assured by this financial
test [List for each facility: the name and ad-
dress of the facility where tanks assuved by
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this financial test are located. If separate
meachanisms or combinations of mechanisms
are belng used to assure any of the tanks at
this facility, list each tank assured by this
financial teat by the tank identificaticn
number provided in the notification sub-
mitted pursuant to 40 CFR Part 280.22 or the
corresponding state requirements.]

This owner or operator has not recelved an
adverse opinion, or a disclaimer of opinion
from an Independent anditor on its financial
statements for the latest completed fiscal
year. Any outstanding iasues of genaral obli-
gation or revenue bonds, if rated, have a
Moody's rating of Aaa, Aa, A, or Baa or a
Standard and Poor's rating of AAA, AA, A,
or BBB; if rated by both flrms, the bonds
have & Moody's ratlng of Aaa, Aa, A, or Baa
and a Standard and Pom's rating of AAA,
AA, A, or BBB,

WORKSHEET FOR MUNICIPAL FINANCIAL TEST
) Part I: Basic Information

L. Total Revenues

a. Revenues (doflarsy
Value of revenues excludes liguidation of
Investments and issuance of debt. Value
ncludes all general fund operating and
non-operating revenues, as well as all
revenues from all other governmental
funds ineluding enterprise, debt service,
capital projects, and speclal revennes,
but excluding revenues to funds held in a
trust or agency capacity.
b, Subtract interfund
lars)
a. Total Reventues (dollars)

2. Total Expenditures

2. Expenditures (dollars)

Value consists of the sum of general fund
operating and non-operating expendi-
tures including interest pavyments on
debt, payments for retivrement of debt
principal, and total expenditures from all
other governmental funds including en-
terprise, debt service, capital projects,
and special revenues,

b, Subtract Iinterfund
lars),
¢. Total Expenditures {(dollars)

transfers  (dol-

transfers  (dol-

3. Local Revenues
a. Total Revenues (from 1¢) (dollars)

b. Subtract total intergovernmental trans-
fers (Gollars)y
¢. Local Revenues (dollars)

4. Debt Service

a. Interest and fiscal oharges (dol-

Jars)
b. Add debt retirement {(dollars)
o. Total Debt Service (dollars)

40 CFR Ch. 1 (7-1-12 Edition)

5, Total Funds (Dollars)

{Sum of amounts held as cash and invest-
ment securities from all funds, excluding
amounts held for employee retirement
funds, agency funds, and trust funds)

6. Population (Persons)

Part II: Application of Test

7. Total Revenues to Population

Total Revenues {from 1)
Population {from 6)
Divide 7a by To

Bubtract 437

Divide by 5,212

Multiply by 4.005___

mopo s

8. Total Expenses to Population

a. Total Expenses (from 2¢)
b. Population (from 6)
¢, Divide 8a by 8b
d. Bubtract 524

e. Divide by 5,401

{. Multiply by 4.095

3. Local Revenues fo Total Revenues

Local Revenues (from 8¢)__
Total Revernues (from 1o}
Divide 8a by 9b
Bubtrach 695
Divideoy .2065___
Muliiply by 2.840

10. Debt Service to Population

a. Debt Service (from 44)
b. Population (from )

¢, Divide 10a by 10b

d¢. Subiract 61
e
f

moaoop

, Divide by 1,038
. Multiply by —1.866

11, Debt Service to Total Revenues

Debt Service (from 44)
Total Revenues (from Ie)
Divide 11a by 11b
Subtract 068

Bivide by .25%

Multiply by —3.533

12. Total Revenues to Total Expenses

a. Total Revenues {from l¢)
b. Total Expenses (from 2¢)
a. Divide 12a by 12b
a
8
1.

meopogs

. Bubtract 910
. Divide by 899 _ 5
. Multiply by 3.458

13. Funds Balance o Total Revenues

Total Funds {from 5}
"Total Revenues (from le)
Divide 132 by 130

. Subtract 881 __

. Divide by 9.158

f. Multiply by 3.270

oo gy
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14. Funds Balance ko Total Expenses

a. Total Funds {from 5)

b. Total Expenses {from 2¢)
¢. Divide 14a by 14h

d. Subtract 866

a, Divide by 6.409

f. Multiply by 3.290

15. Total Funds to Population

a. Total Frends (from 5)
b. Population (from 6)

¢, Divide 15a by i6b

d, Subtract 270

e. Divide by 4,548

f. Multiply by 18686

16, Add 71+ 8f + 9f + 10f + 11f + 12f + 13f + 14f
+ 156 + 4.937

I hereby certify that the financial index
shown on Hne 16 of the worksheet is greater
than zero and that the wording of this letter
is identical to the wording specified in 40
CTFR part 280.105{c) as such regulations were
constituted on the date shown immediately
below.

[Date]
[Signature]
[Name]
[Title]

(d) If a local government owner or op-
erator using the test to provide finan-
cial assurance finds that it no longer
meets the requirements of the finan-
ecial test based on the year-end finan-
cial statements, the owner or opsrator
must obtain alternative coverage with-
in 150 days of the end of the year for
which financial statements have been
prepared. .

(e) The Director of the implementing
agency may require reports of financial
condition at any time from the local
government owner or operator. If the
Diractor finds, on the bhasis of such re-
ports or other information, that the
local government owner or operator no
longer meets the financial test require-
ments of §280.105 (b) and {c), the owner
or operator must obtain alternate cov-
erage within 30 days after notification
of such a finding.

{f) If the local government owner or
operator fails to obtain alternate as-
surance within 150 days of finding that
it no Ionger meets the requirements of
the financial test based on the year-end
financial statements or within 30 days
of netification by the Director of the
implementing agency that it no longer
meets the requirements of the finan-
clal test, the owner or operator must

§280.106

notify the Director of such failure
within 10 days.

{58 FR 9054, Feb. 18, 1083}

§280,106 Local government guarantee,

(a} A local government owner or op-
erator may satisfy the requirements of
§280.93 by obtaining a guarantee that
conforms to the requirements of this
section, The guarantor must be either
the state in which the local govern-
ment owner or operator is lecated or a
local government having a “substan-
tial governmental relationship’ with
the owner and operator and issuing the
guarantee as an act Incldent to that re-
iationship. A loeal government acting
as the guarantor must:

{1} demonstrate that it meefs thse
hond rating test requirement of
§280.104 and deliver a copy of the chief
finanetal offfcer’s letter as contained
in §280.104(c) to the local government
owner or operator; or .

(2} demonstrate that it meets the
worksheet test requirements of §280.105
and deliver a copy of the chief financial
officer’s letter as contained in
§280.105(c) to the local government
awner or operator; or

(8) demonstrate that it meets the
lacal government fund requirements of
§280.107(a), §280.10T(b), or §280.107(c)
and deliver a copy of the chief financial
officer’s letter as contained in §280.107
to the lacal government owner or oper-
ator.

{b) If the lecal government guarantor
is unable to demonstrate financial as-
surance under any of §§280.104, 280,105,
280.107(=a), 280.107(b), or 288.107(c), at the
end of the financial reporting year, the
guarantor shall send by certified mail,
hefore cancellation or non-renewal of
the guarantes, notice to the owner or
operator. The guarantee will terminate
no less than 120 days after the date the
owner or operator receives the notifica-
tion, as evidenced by the return re-
ceipt. The owner or operator must eb-
tain alternabive coverage as specified
in §280.114(c). .

{c) The guarantee agreement must be
worded as specified in paragraph {(d) or
{e) of this section, depending on which
of the following alternative guarantee
arrangements is selected:

(1) If, in the default or incapacity of
the owner or operator, the guarantor
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guarantees to fund a standby trust as
directed hy the Director of the imple-
menting agency, the guarantee shall be
worded as specified in paragraph (4} of
this sectlon,

(2) If, in the default or incapacity of
the owner or operator, the guarantor
guarantees to make payments as di-
rected by the Director of the imple-
menting agency for taking corrective
action or compensating third parGies
for hodily injury and property damage,
the guarantee shall be worded as speci-
fied in paragraph {(e) of this section.

(d) If the guarantor is a state, the
lecal government guarantee with
standby trust must be worded exactly
as follows, except that instructions in
brackets are to be replaced with rel-
evant information and the hrackets de-
lated:

Lacal Government Guarantee With Standby
Trust Made by a State

Guarantee made this [date] by [name of
state], herein referred to as guarantor, te
[the state implementing agenoy] and to any
and all third parties, and obliges, on bshalf
of [local government owner or operator].

Recitals

(1} Guarantor is a state,

(2) {Local government owier or operatorl
owns or operates the following uwanderground
storage tank(s) covered by this guarantee:
[List the number of tanks at eaoch faolHty
and the name(s) and address(es) of the fastl-
1ty(ies) where the tanks are located. If more
than one Instrument is used to assure dif-
ferent tanks at any one faollity, for each
tank covered by this instrument, list the
tank identification number provided in the
notification submitted pursuant to 40 CFR
part 280 or the corresponding state require-
ment, and the name and address of the facil-
ity.} This guarantee satlsfies 40 CFR part
280, subpart H reguirements for assuring
funding for [Insert: “taking corrective ae-
tlon'' andfor *‘compensating third parties for
bodily injury and property damage caused
by» elther “sudden accidental releases! or
“nonsudden accidental releases” or “acei-
dental releases; if coverage is different for
different tanks or locations, indicate the
bype of coverage applicable €0 each tank or
lcoation] arising from operating the above-
identified underground storage tank(s) in the
amount of [Insert dollar amount] per ogour-
rence and finsert dollar amount] annual ag-
gregate.

{3) Guarantor guarantees to [implementing
agency] and to any and all titird parties that:

In the event that [local government owner
or operator] fails £o provide alternative cov-
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erage within 80 days after recelpt of a notice
of cancellation of this guarantee and the [Di~
rector of the implementing agency) has de-
termined or suspects that a release has oe-
cmrred ab an underground storage tank cov-
ered by this guarantee, the guarantor, upon
instructions from the {Direator] shall fund a
standby trust fund in accordancs with the
provislons of 40 CFR part 280112, in am
armcunt not to exceed the coverage lrnits
specifled above.

In tha event that the [Director] determines
that [local government owner or operator]
has failed to perform corrective aetion for
releages arising out of the operation of the
above-identified tank{s) in accordance with
4 OFR part 280, subpart F, the guarantor
upon written instructions from the [Diree-
tor] shall fund a standby trust fund in ac-
cordance with $he provisions of 40 CFR part
280,112, in an amount not to exceed the cov-
eraga limits speeified above.

If fowner or operatorj fails to satisfy a
judgment or award based on a determination
of Hability for bodily injury or property
damage to third parties caused by [sudden”
and/or ‘“‘nonsudden”™) accidental releases
arising from the operation-of the above-iden-
tified tank(s), or fails tc pay an amount
agreed to In settlement of & claim arising
from or alleged to arise from such injury or
darnage, the guarantor, upon written in-
atructions from the [Director], shall fund a
standby trust in accordance with the provi-
sions of 40 CFR part 280.112 to satisfy such
Judgment(s), award(s), or settlement agree-
ment(s) up to the limits of coverage specified
above,

(4} Guarantor agrees to notify [owner or
operator} by certified mail of a voluntary or
involuntary proceeding under Title 11 (Bank-
ruptey), U.8. Code naming guarantor as
debtor, within 10 days after commencement
of the proceeding,

{b) Cluarantor agrees to remaln bound
under this guarantee notwithstanding any
modification or alteration of any obligation
of [owner or operator} pursuant to 40 CFR
part 280,

{6) Guarantor agrees to remain bound
under this guarantee for s0 leng as [local
govermment owner or operator] must comply
with the applicable financial responsibility
requirements of 48 CFR part 280, subpart H
for the above identified tank(s), except that
guarantor may cancel this guarantee by
sonding notice by cevtifled mail to [owner or
operator], such eancellation to become effec-
tive no earlier than 120 days after receipt of
such nosice by [owner or operator], as evi-
denced by the return receipt. coe

() The guarantor's obligation does net
apply to any of the following:

(a) Any obligation of [local government
owner or operator] under a workers® com-
pensation, disabllity beneflts, or unemploy-
ment compensation law or other similar law,;
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(b) Bodily injury to an employee of [insert:
local government owner or operator] arising
from, and in the course of, employment by
[Insert: local government owiner or operator};

{¢) Bodity injury or property damage aris-
ing from the ownership, maintenance, use, or
entrestment to others of any alreraft, motor
vehicle, or watereraft;

{8) Property damage to any property
owned, rented, loaded to, in the care, cus-
tody, or control of, or occupied by [insert:
local government owner or operator] that is
not the direct result of a release from a pe-
troteum underground storage tank;

(e) Bodily damage or property damage for
which [insert owner or operator} is obligated
to pay damages by reason of the assumption
of Habilléy in a contract or agreament other
than a contract or agreement entered into fo
meest the requirements of 40 CFR part 280.93.

(8} Guarantor expressly walves notice of
acceptance of this guarantee by [the imple-
menting agency], by any or all third parties,
or by [local government cwner or operator],

I hersby certify that the wording of this
guarantee Is identical to the wording speci-
fied in 40 CFR part 280,106(d) as such regula-
tions were constituted on the effeotive date
shown Immediately below.

Effective date:

[Name of guarantor)

[Authorized signaturs for guarantor}
[Name of person signing]

[Title of person signing)

Signature of withess or notary:

If the guarantor is a local government, the
local government guarantes with standby
trast must he worded exactly as follows, ex-
cept that instructions In brackets are to be
replaced with relevant information and the
brackets deleted: .

LocAL GOVERNMENT GUARANTEE WITH STAND-
BY TRUST MADE BY & LOCAL GOVERNMENT

CGuarantes made this [date] by [name of
guaranteeing entityl, a local government or-
ganized under the laws of [mame of state},
herein referred to as guarvantor, to [the state
implementing agency] and to any and all
third parties, and obliges, on behalf of [leoal
government owner or operator].

Recitals

(1) Guarantor meets or exceeds [select one:
the local government bond rating test re-
quirements of 40 CFR part 280.104, the local
governmaent financial teat requirements of 40
OFR part 280.105, or the local government
fund under 40 CFR part 280.107(a), 280.107(b),
or 280.107(¢)} ’

(2) [Local government owher or operator]
owns o operates the following underground
storage tank(s) covered by this gunarantee:
[List the number of tanks at each facility
and the name(s) and address{es) of the facil-
ity(tes) where the tanks are located. If more
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than one instrument is uwsed to assure dif-
ferent tanks at any one facility, for each
tank covered by this instrument, list the
tank identification number provided in the
notification submitted pursuant to 40 CFR
part 280 or the corvesponding state requirve-
ment, and the name and address of the facli-
ity.] This guarantee satlsfies 40 CFR part
280, subpart H reguirements for assuring
funding for [insert: “‘taking corractive ac-
tlon™ andfor “‘compensating third parties for
bedily injury and property damage caused
by” efther “‘sudden accidental releases" or
“nonsudden accldental veleases or *acci-
dental releases’; if coverage is different for
different tanks or locations, indicate the
type of coverage applicable to each tank or
locabion] arising from operating the above-
identified underground storage tank{s) in the
amount of {Insert dollar amount] per oceur-
rence and [insert: dollar amount] annual ag-
grogate.

{8) Incident to our substantial govern-
mental relationship with flocal government
owner or operator], guarantor guarantees to
[mplementing agency] and to any and all
third parties that:

In the event that [lecal governmeant cwner
or operator] falls to provide alternative cov-
erage within 68 days after receipt of a notice
of cancellation of this puarantee and the [Di-
rector of the implementing agency] has de-
termined or suspects that a release has oc-
curred at an underground storage tank cov-
ered by this guarantee, the guarantor, upon
instruotions from the [Director} shall fund a
standby trust fund in accordance with the
provislons of 40 CFR part 280.112, in an
amount not to exceed the coverage limits
speolfled above.

.In the event that the [Director} determines
that [local government owner or operator]
has failed to perform corrective aotion for
releases arising out of the operation of the
above-identified tank(s) in accordance with
40 CFR part 283, subpart F, the gumrantor
upon written instructions from the [Direc-
tor] shall fund a standby trust fund in ac-
eordance with the provisions of 40 CFR part
280.112, in an amount not to exceed the cov-
erage limtts specifled above,

If [owner or operator] fails to satisfy a
judgment or award based on a determination
of liability for bodily injury or property
damage to third parties caused by [‘‘sudden®
and/or “nonsudden®] acoidental raleases
arising from the operation of the above-iden-
tified tank(s), or falls to pay an amount
agreed to In settlement of a clatm arising
from or alleged to arise from such injury or
damage, the guarantor, upon written in-
struetions from the [Director], shall fund a
standby trust in accordance with the provi-
sions of 40 CFR part 280,112 to satisfy such
judgment(s), award{s}, or seftlement agree-
ment(s) up to the Hmits of coverage specifled
above,
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(1) Guarantor agrees that, if at the end of
any fiscal year before cancellation of this
guarantes, the gnarantor falls to meeb or ex-
ceed the requlraments of the finanecial re-
sponsibility mechanism specified in para-
graph (1), guarantor shall send within 120
days of such failure, by certified matl, notice
to [local government owner or operator], as
evidenced by the return receipt.

(8) Guarantor agrees to notify [owner or
operatori by certified mail of a voluntary or
involuntary proceeding under Title 11 (Bank-
raptey), U.8. Code naming guarantor as
debtor, within 10 days after commencement
of the proceeding.

{6} Cuarantor agrees to remain bound
under this guarantes notwithstanding any
modification or altevation of any obligation
of [owner or operator] pursuant to 46 CFR
part 280 .

{7y Guarantor agrees Lo remain bound
under this guarantee for so long as [local
government-owner or operator] must comply
with the applicable financial responsibility
requirsments of 40 OFE part 280, subpars H
for the above identified tank(s), except that
guarantor may c¢ancel this guarantes by
sending notice by certified mail to [owner or
operator], such cancellation &0 become effec-
tive no earlier than 120 days after receipt of
such notice by [owner or operator}, as evi-
denced by the return receipt.

(8) The guarantor's oblization does not
apply to any of the following:

{a) Any obligation of [local government
owner or operator] under a workers’ com-
pensation, disability benefits, or unemploy-
ment compensation law or other similar law;

(b} Bodily injury to an employee of [insort:
local government owner or operator} arising
firom, and in the course of, smpleyment by
[insert: local government owner or oparator];

(¢) Bodily injury or property damage aris-
ing from the ownership, maintenance, use, or
entrustment to others of any aiveraft, motor
vehicle, or watercraft; )

(d) Property damage to any property
owited, rented, loaned to, In the care, ous-
tody, ar control of, or ccoupled by [insert:
local government owner or operator? that is
not the direot result of a release from a pe-
troleum underground storage tank;

{e) Bodlily damage or property damage for
which {insert: owner or operator] is obligated
tc pay damages by reason of the assumption
of liability in a contract or agreament other
than a contract or agreement entered inte to
meet the reguirements of 40 CFR part 280.93.

(9) Guarantor expressly walves notice of
acceptance of this guarantee by [the hmpte-
menting agenoy], by any or all third parties,
or by [local government owner or oparatorl

I hereby certify that the wording of this
guarantse is identical to the wording speci-
fied in 40 CFR part 280.106(d} as such regula-
tions were constituted on the effeotive date
shown immediately below,

40 CFR Ch. 1 (7-1-12 Ediﬁoﬁ)

Effective date:

[Name of guarantor]

[Authorized signature-for guarantor}
[Name of person signing]

['Pitle of person signing]

Signature of witness or notary:

{e) If the guarantor is a state, the
lacal government guarantee without
standby trust must be worded exactly
as follows, except that instructions in
brackets are to be replaced with rel-
evant information and the brackets de-
leted:

LOCAL GOVERNMENT GGUARANTER WITHOUT
STANDBY TRUST MADE BY A STATE

Guarantee made this [date] by fhame of
statel, hereln referred to as guarantor, to
ithe state implementing agency] and to any
and all third parties, and obliges, on behalf
of [local government owner or operator].

Recitals

(1) Guarantor is a state.

(2) {Local government owner or operatorl
owns or operates the following underground
storage tank(s) covered by this guarantee:
[List the number of tanks at each faollity
and the name(s) and address(es) of the faotl-
ityéies) where the tanks are located. If morse
than one Instrument is used to assure dif-
ferent tanks at any one facility, for each
tank covered by this instrument, list the
tank identiffcation number provided in the
notification submitted pursuant to 40 CFR
part 280 or the eorresponding state require-
ment, and the name and addreas of the facil-
icy.] Tiis guarantee satisfies 40 CFR part
280, subpart H requirements for assuring
funding for [insert: ‘‘taking corrective ac-
tion" and/or “compensating third partiss for
bodily injury and property damage causad
by*' either “sudden accidental releases® or
“gonsudden aceoldental releases™ or “accl-
dental releases”; if coverage is different for
different tanks or locations, indicate the
type of coverage applicable to each tank or
location] arising from operating the above-
identified underground storage tank{s) in the
amonnt of [insert: dollar amount] per ocour-
rence and finsert: dollar amount] annual ag-
gregate,

{3} Quarantor guarantees to [Implementing
agenoy] and to any and all third partles and
oblges that: e o

In the event that [local government owner
or aperator] falis to provide alternative cov-
erage within 60 days after receipt of a notice
of cancellation of this guarantee and the [Di- .
rector of the implementing agencyl has de-
termined or suspects that a release has oc-
curred at an nnderground storage tank cov-
ered by this guarantee, the guarantor, upon
written Instructions from the [Direotor}
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shall make funds avatlabls to pay for correc-
tive actions and compenaate third parties for
bodily injury and property damage in an
amount not to exceed the coverage limits
specifled above. '

In the event that the [Diractor] determines
that [local government owner or operator]
has failed to perform corrective action for
releases arising oub of tho operation of the
above-identified tank(s) in accordance with
4t CFR pari 280, subpart F, the guavantor
upon written instructions from the {Direc-
tor] shall make funds available to pay for
corrective actlona in an amount not to ex-
ceed the coverage limits specified above.

If [owner or operator] fails to satisfy a
judgment or award based on a determination
of liability for bodily injury or property
damage to third pariles caused by [“sudden™
and/or “nonsudden”] accidental releases
arising from the operation of the above-iden-
tlfied tank{s), or fails to pay an amount
agreed to In settlement of a claim avising
from or alleged to arise from such injury or
damaege, the guarantor, upon written im-
struetions from the [Birector], shall make
funds avallable to compensate third parties
for bodily injury and property damage in an
amount not to exceed the coverage lmits
specified above. .

(4) Guarantor agrees to nobify [owner or
operator] by certified mail of & voluntary or
involuntary proceeding under Title 11 (Bank-
raptey), U.8. Code naming guarantor as
debtor, within 18 days after commencement
of the proceeding.

(5) Guarantor agrees to remain bound
under this guarantes notwithstanding any
moedification or alteration of any oblization
of {owner or operator] pursnant to 40 CFR
part 280,

(8) Guarantor agrees to remain bound
under thias guarantee for so long as {looal
government owner or operator] must comply
with the applicable financial responsibility
requirements of 40 CFR part 280, subpart H
for the above identified tank(s), except that
guarantor may ceancel this guarantee by
sending notice by certified mail to lowner or
opsrator], such cancellation to become effec-
tive no earlier than 120 days after roceipt of
such notice by [owner or operator], as evi-
denced by the return recelpt. If notified of a
probable release, the guarantor agrees to re-
maln bound to the terms of this guarantee
for ali charges arising from the release, up to
the coverage limits specified above, notwith-
standing the cancellasion of the guarantee
with respect to future releases.

{7y The guarantor's obligation does not
apply to any of the following:

(a) Any obligation of [ocal government
owner or operator] under a workers’ com-
pensation disabllity benefits, or unemploy-
ment compensation law or other similar law;

(b} Bodily injury to an employee of [Insert
local government owner or operator] arising

§280.106

from, and in the course of, employment by
[insert: local government owner or operator];

(¢) Bodily Injury or vroperty damage aris-
Ing from the ownership, maintenance, nse, or
entrustment to others of any alreraft, motoxr
vehicle, or watereraft;

(d) Property damage to any property
owited, rented, loaded to, In the care, cus-
tody, or contrel of, or occupled by [Insert:
local government owner or operator] that is
not the direct result of a releass from a pe-
troleum anderground storage tank;

(e} Bodily damage or property damage for
which [insert: owner or operator] is obligated
to pay damages by reason of the assumpbion
of liability in a contract or agreement other
than a contract or agreement entered into to
meet the requirements of 40 OFR part 280,93,

(8} Guarantor expressly waives notice of
acceptance of this guarantee by [the imple-
menting agency], by any or all third parties,
or by [local government ownsr or operator].

I hereby certify that the wording of this
gnarantes is identical to the wording speci-
fied in 40 CFR part 280.1068(¢) as such regula-
tlons were constituted on the effective date
shown immediately below.

Bffective date:

[Name of guarantor]

[Authorized signature for guarantor}
[Name of person stgning}

[Fitla of person signing]

Signature of witness or notary:

If the gaarantor is a local government, the
loeal government guarantes without standby
trust must he worded exactly as follows, ex-
cept that instructions in brackets are to be
réplaced with relevant tnformation and the
brackats delated:

LOCAL GOVERNMENT GUARANTEE WITHOUT
STANDBY TRUST MADE BY A LOCAL GOVERN-
MENT

Guaraniee made this [date) by [name of
guaranteeing entityl, a local government or-
ganized under the laws of [name of state],
herein referred to as guarantor, to [the state
implementing agency} and to any and all
third parties, and obliges, on behalf of [local
government owner or oparator].

Recitals

(1) Guarantor meets or exceeds [solect one:
the loecal government bond rating test ve-
quirements of 40 GFR part 280.1(04, the local
government financial test requirements of 40
part CFR 280.105, the local government fund
under 40 CFR part 280.107(a), 280.107(b), or
280.107(c).

(2) [Local government owner or operator]
owns or operates the following underground
storage tank(s) covered by this guarantee:
[List the number of tanks at each facility
and the name(s) and address(es) of the facil-
ity(ies) where the tanks are located. If more
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than one Instrument Is used to assure dif-
ferent tanks at any one facility, for each
tank covered by this instrument, list the
tank identification number provided in the
notiffcation submitted pursuant to 40 CFR
part 280 or the corresponding state reguire-
ment, and the name and address of the facil-
ity.] This guarantee satisfles 40 CFR part
280, subpart H requirements for assuring
funding for [insert: “taking corrective ac-
tion™ and/or “compensating third parties for
bodily injury and property damage caused
by either “sudden accidental releases™ or
“nonsudden accidental releases* or “acoei-
dental releages’; if coverage Is different for
different tanks or locations, indicate the
type of coverage applicable to each tank or
Iocation] arising from operabing the above-
identified underground storage tank(s) in the
amount of [insert: dollar amount] per occur-
rence and [insert: dollar amount] annual ag-
gregate.

{3} Incident to our substantial govern-
menital relationship with [loecal government
ownar or operator], guarantor guarantees to
[implementing agency]l and to any and all
third partles and obliges that:

In the event that [local government owner
ol operator] fails to provide alternative cov-
erage within 60 days after receipt of a notice
of cancellation of this guarantee and the [Di-
rector of the implementing agencyl has de-
termined or suspects that a release has oc-
curred at sn underground storage tank cov-
ered by this guarantee, the guarantor, upon
written instruotions from the [Dirvector]
shall make funds avallable to pay for correc-
tive aotlons and compensate third parties for
bodily injuary and property damage in an
amount not to exceed the coverage Hmits
specified avove.

In the event that the [Director] determines
that [local government owner or operator]
has failed to perform corrective action for
releases avising out of the operation of the
above-tdentified tank(s) In accordance with
40 CFR part 280, subpart ¥, the guarantor
upon written instructions from the [Direc-
tor] shall make funds available to pay for
correckive actions In an amount not to ex-
ceed the coverage limita specified above.

If [owner or operator] falls to satisfy a
judgment or award based on a determination
aof Hability for bodily infury or property
damage to third parties caused by [“sudden™
and/or ‘“nonsuadden”] accidental veleases
arising from the cperation of the above-iden-
tified tank(s), or fails to pay an amount
agreed to In sefblement of a clalm arising
from or alleged to arise from such Injury ov
damage, the guarantor, upon written in-
streetions from the [Directorl, shall make
funds avallable to compensate third parties
for bodlly injury and property damage in an
amount not to exceed the coverage limits
specified above.

40 CFR Ch. | (7-1~12 Edition)

(4) Guarantor agrees that if at the end of
any fiscal year befors cancellation of this
guarantee, the guarantor fails to meet or ex-
ceed the requirements of the finanoial re-
sponaibility mechanism specified in para-
graph (1), guarantor shall send within 120
days of such fallure, by certified mall, notice
to [local government owner or operator], as
avidenced by the return recsipt,

{8} Guarantor agrees to notify [owner or
operator] by certified mail of a voluntary or
involuntary proceeding under Title 11 (Bank-
ruptey), U.8. Code naming guarantor as
debtor, within 16 days after commencement
of the proceeding.

(6) Guarantor agrees to remain bound
under this guarantee notwithstanding any
modification or alteration of any obligation
of [owner or operator] pursuant to 40 CFR
part 280,

(7) Guarantor agrees fo remain bound
uwnder this guarantes for so long as f{local
govarnment owner or operator] must comply
with the applicable financial responsibility
requirements of 40 CFR part 280, subpart H
for the above identified tank(s), except that
guarantor may cancel this guarantee by
sending notice by certified mall to {owner or
operatorl, such cancellation to becoms effec-
tive no earlier than 120 days after receipt of
such notice by [ownser or operator], as evi-
dentced by the return receipt. If notified of a
probabls release, the guarantor agrees to re-
main bound to the terms of this guarantee
for all charges arising from the release, up to
the coverage lmits speoified above, notwith-
standing the cancellation of the guarantee
with respect to future releases,

(8) The guarantor's obligation does not
apply to any of the follewing: ’

(a} Any oblization of [local government
owner or operator] under a workers’ com-
pensation disability benefits, or unemploy-
ment compensation law or other similar law;

(b) Bodily injury to an employee of [insert:
local government owner or operator} arising
from, and in the course of, employment by
[insert: local government owner or operatorl;

(e} Bodily Injury or property damage aris-
ing from the ownership, maintenanoce, use, or
entrustment to aothers of any airoraft, motor
vehiele, or wateroraft;

(dy Property damage to any property
owned, rented, loaded to, in the care, cus-
tody, or control of, or occcupied by [insert:
Iocal government owner or operator] that is
not the direot result of a release from a pe-
trolenm underground storage tank;

(e} Bodily damage or property damage for
which [insert: owner or operator] is obligated
to pay damages by reason of the assomption
of Hability in a contraoct or agreement other
than a contract or agreement entered into to
meet the requirements of 40 CFR part £80.93.
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(9) Guarantor expressly waives notice of
acceptance of this guarantes by [the imple-
menting ageneyl, by any or all $hird parties,
or by [local government owner or oparator],

I hereby certify that the wording of this
guarantes is identleal to the wording speci-
fied in 40 CFR part 280.106(¢) as such regula-
tions were constituted on the effective date
shown immediately below,

Effective date:

[Name of guarantor]

FAuthorized signature for guarantor]
EName of person signing]

fTitle of person signing)

Signature of witness or notary:

(58 FR 9058, Feb. 18, 1993]

§280.107 Local government fund.

A local government owner or oper-
ator may satisfy the reguirements of
§280.93 by establishing a dedicated fund
aceount that conforms to the require-
ments of this section. Bxcept as speci-
fied in paragraph (b), a dedicated fund
may not bhs commingled with other
funds or otherwise used in normal oper-
atlons. A dedicated fund will be consid-
ered eligible if it meets one of the fol-
lowing requirements:

(a) The fund 1s dedicated by state
constitutional provision, or lccal gov-
ernment statute, charter, ordinance, or
order to pay for taking corrective ac-
tion and for compensating third parties
for bodily injury and proverty damage
caunsed by accidental releases arising
from the operation of petroleum under-
ground storage tanks and is funded for
the full amount of coverage required
under §280.93, or funded for part of the
required amount of coverage and used
in combination with other mecha-
nismfs) that provide the remaining
coverage; or

(b) The fund is dedicated by state
constitutional provision, or local gov-
ernment statute, charter, ordinance, or
order as a contingency fund for general
emergencies, including taking correc-
tive action and compensating third
parties for bodily injury and property
damage caused by accidental releases
arising from the operation of petro-
leum underground storage tanks, and
is funded for five times the full amount
of coverage reguired -under §280.93, or
fanded for part of the required amount
of coverage and used in combination
with other mechanism(s) that provide
the remaining coverage. If the fund is
funded for less than five times the

§280.107

amount of coverage required under

. §280.93, the amount of financial respon-

sibility demonstrated by the fund may
not exceed one-fifth the amount in the
fund; or

(¢) The fund is dedicated by state
constitutional provision, or local gov-
ernment statute, charter, ordinance or
order to pay for taking corrective ac-
tion and for compensating third parties
for bhodily injury and property damage
caused by accidental releases arising
from the operation of petroleum under-
ground storage tanks. A payment is
made to the fund once every year for
seven years until the fund is fully-fund-
ed. This seven year period is hereafter
referred to as the “pay-in-period.” The
amount of each payment must be de-
termined by this formula:

TF-CF
Y

Where TF is the total required finan-
cial assurance for the owner or oper-
ator, OF is the current amouht in the
fund, and Y i1s the number of years
remaining in the pay-in-period, and;
(1} The local government owner or

operator has available bonding author-

ity, approved through voter ref-
erendwin (if such approval is necessary
prior to the issuanece of honds), for an
amount equal to the difference between
the required amount of coverage and

" the amount held in the dedicated fund.

This bonding authority shall be avall-
able for taking corrective action and
for compensating third parties for bod-
ily injury and property damage caused
by accldental releases arising from the
operation of petrolemmn underground
storage tanks, or ’

{2) The local government owner or
operator has a letter signed by the ap-
propriate state attorney general stat-
ing that the use of the bonding author-
ity will not increase the local govern-
ment's debt beyond the legal debt ceil-
ings established by the relevant state
laws. The letter must also state that
prior voter approval is not necessary
hefore use of the bonding anthority.

(d} To demonstrate that it meets the
reguirements of the local government
fund, the chief financial officer of the
local government owner or opsrator
and/or guarantor must sign a letter
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worded exactly as follows, except that
the Instructions in brackets are to he
replaced by the relevant information
and the brackets deleted:

LETTER FROM CHIEF FINANCIAL OFFICER

I am the cohief financial officer of [insert:
name and address of lacal government owner
or operator, or guarantor]. This letter is in
support of the use of the local government
fund mechanism to demonstrate finanoclal re-
sponsibility for [Husert: “taking corrective
action” and/or ‘‘compensating third parties
for bodily injury and property damage’]
caused by [insert; *sudden acoidental re-
leases” andfor “nonsudden accidental re-
leases”] in the amount of at least [Insert:
dolilar amount] per occurrence and [insert:
dollar amounil aaunual aggregate arising
from operating (an) underground storage
tank(s).

Underground storage tanks at the fol-
lowing faectlities are assured by this loeal
government fund mechanism: [List for each
facility: the name and address of the facility
where tanks are assured by the local govern-
ment fundl.

[Insert: *The loecal government fund is
funded for the full amount of coverage re-
quired under §280.93, or funded for pars of the
required amount of coverage and used in
combination with other mechanismis) that
provide the remaining coverage.” or “The
local government fund is funded for ten
times the full amount of coverage required
under §280.93, or funded for part of the re-
quired amount of coverage and used in com-
bination with other mechanisms(s) that pro-
vide the remaining coverage,' or “A pay-
ment is made to the fund once every year for
seven years until the fund is fully-funded and
[uame of local government owner or oper-
ator] has available bonding authority, ap-
proved through voter referendum, of an
amount equal to the difference between the
required amount of coverage and the-amount
held 1n the dedicated fund” or **A payment is
made to the fund once every year for seven
vears until the fund is fully-funded and I
have attached a letter signed by the State
Attorney General stating that (1) the use of
the honding anthority will not increase the
Iocal government's debt beyond the legal
debt cellings established by the relevant
astate laws and (2) that prior voter approval
is not necessary before use of the honding
authority™}.

The detalls of the local government fund
are as follows:

Amount In Fund (merket valae of fund at
closa of last fisoal year):

[} fund balance Is incrementally fuuded as

specified in §280.107(c), Insert:
Amount added to fund in the most 1ecent.1y
completed fiscal year:

40 CFR Ch. [ (7-1-12 Edilion)

Number of years remaining in the pay-in pe-
riod: 1

A copy of the state constitutional provi-
sion, or local government statute, charter,
ordinance or order dedicating the fund is at-
tached.

I hereby certify that the wording of this
letter is identical to the wording specified in
40 CFR 2803.107(d) as such regulations were
constituted on the date shown immedlately
balow.

[Datel
[Signature]
[Name]
['Title]

{58 FR 6059, F'eb. 18, 1983]

§280,108 Substitution of financial as.
surance mechanisms by owner or
operator.,

(a) An owner or operator may sub-
stitute any alternate financial assur-
ance mechanisms as specified in this
sabpart, provided that at all times he
maintains an sffective financial assur-
ance mechanism or combination of
mechanisms that satisfies the reguire-
ments of §280.93.

{by After obtaining alternate finan-
cial assurance as specified in this sub-
part, an owner or operator may cancel
a financial assurance mechanism by
providing notice to the provider of fi-
nancial assurance.

[53 FR 43370, Qot. 26, 1983. Redesignated at 58
FR 9051, Feb, 18, 1993]

§$280.109 Cancellation or nonvenewal
by a provider of financial assur-
ance. ‘

(a} Except as otherwise provided, a

provider of financial assurance may
cancel or fail to renew an assurahce

- mechanism by sending a notice of ter-

mination by certified mail to the
owner or operator.

(1> Termination of a local govern-
ment guarantes, a guarantee, a surety
bond, or a letber of credit may not
occur until 120 days after the date on
which the owner or operator receives
the notice of termination, as evidenced
by the return receipt.

(2) Termination of insurance or risk
retention coverage, except for non-pay-
ment or misrepresentation by the in-
sured, or state-funded assurance may
not occur uniil 60 days after the date
on which the owner or operator re-
ceives the notice of termination, as
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avidenced by the return receipt, Termi-
nation for non-payment of premium or
misrepresentation by the insured may
not ocecur until a minimum of 10 days
after the date on which the owner or
operator receives the notice of termi-
nation, as evidenced by the return re-
ceipt.

(b) If & provider of financial responsi-
billty cancels or fails to renew for rea-
sons other than incapacity of the pro-
vider as specified in §280.114, the owner
or operator must obtain alternate cov-
erage as specified in this section within
60 days after receipt of the notice of
termination. If the owner or operator
fails to obtain alternate coverage with-
in 60 days after receipt of the notice of
termination, the owner or operator
must notify the Director of the imple-
menting agency of such fajlure and
submit;

(1) The name and address of the pre-
vider of financial assurance;

(2) The effective date of termination;
and

{3) The evidence of the financial as-
sistance mechanism subject to the ter-
mination maintained in accordance
with §280.107(b).

(58 FR 9051, Feb. 18, 1393]

§280.110 Reporting by owner or oper-
atox,

{a) An owner or operator must sub-
mit the appropriate forms listed in
§280.111(h) documenting current evi-
dence of financial responsibility to the
Director of the implementing agency:

(1) Within 38 days after the owner or
operator identifies a release from an
underground storage tank required to
be reported under § 280,53 or §280.61;

(2 If the owner or operator fails to
obtain alternate coverage as reguired
by this subpart, within 30 days after
the owner or operator receives notice
of:

{i) Commencement of a voluntary or
involuntary proceeding under Title 11
{Bankruptey), U.8. Code, naming a pro-
vider of financial assurance as a debt-
or, .
(1i) Suspension or revocation of the
authority of a provider of financial as-
surance to issue a finanecial assurance
mechanism,

(iii) Failure of a guarantor to meet
the reguirements of the financial test,

§280.111

{iv) Other incapacity of a provider of
finaneial assurance; or

(3 As reguired by §280.95(g) and
§280.109(D).

(Y An owner or operator must certify
compliance with the financial responsl-
bility requirements of this part as
specified in the new tank notification
form when notifylng the appropriate
state or local agency of the installa-
tion of & new underground storage tank
under §280.23.

{c) The Director of the Implementing
Agancy may require an owner or oper-
ator to submit evidence of financial as-
surance as described In §280.111¢b) or
other information relevant to compli-
ance with this subpart at any time,

[58 FR 19051, Feb. 18, 1993]

§280.111 Recordkeeping.

(a) Owners or operators must main-
tain evidence of all financlal assurance
mechanisms used to demonstrate fi-
nancial responsibility under this sub-
part for an underground storage tank
until released from the requirements of
this subpart under §208.113, An owner
or operator must maintain such evi-
dence at the underground storage tank
site or the owner's or operator's place
of work, Records maintained off-site
must be made available upon reguest of
the implementing agency. .

(Y An owner or operator must main-
tain the following types of evidenes of
financial responsibility:

(1) An owner or operator using an as-
surance mechanism specified in §§280.95
through 280,100 or §280.102 or §§280.104
through 280.107 must maintain a copy
of the instrumment worded as specified.

{(2) An owner or oparator using a fi-
nancial test or guarantes, or a local
government financlal test or a loecal
government guarantes supported by
the loecal government financial test
must maintain a copy of the chief fi-
nancial officer’s letter based on year-
end financial statements for the most
recent completed financial reporting
vear, Such evidence must be on file no
later than 120 days after the close of
the financial reporting year.

{3) An owner or operator using a
guarantes, surety hbond, or letter of
credit must maintain a copy of the
signed standby trust fund agresment
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and copies of any amendments to the
agreement.

(4) A local government owner or oper-
ator using a local government gurar-
antee under §280.106(d) must maintain
a copy of the signed standby trust fund
agreement and coples of any amend-
ments to the agreement,

(0) A local governmaent owner or cper-
ator using the loecal government bend
rating test under §280.104 must main-
 kain a copy of 1ts bond rating published

within the last twelve months by
Moody's or Standard & Poor’s.

{8) A local government owner or oper-
ator using the local government guar-
antee under §280.106, where the guaran-
tor’s demonstration of financial re-
sponsibility relies on the bond rating
test under §280.104 must maintain a
copy of the guarantor’s bond rating
published within the last twelve
months by Moody’s or Standard &
Poor’s. .

{7y An owner or operator using an in-
surance policy or risk retention group
coverage must maintain a copy of the
signed insurance policy or risk reten-
tion group coverage policy, with the
endorsement or certificate of insurance
and any amendments to the agree-
ments.

(8) An owner or operator covered by a
state fund or other state assurance
must maintain on file a copy of any
evidence of coverage supplied by or re-
guired hy the state under §280.101(d).

(9) An owner or operator using a local
government fund under §280,107 must
maintain the following documents:

(i) A copy of the state constitutional
provision or local government statute,
charter, ordinance, or order dedicating
the fund, and

(ii) Year-end f{inancial statements for
the most recent compteted finanecial re-
porting year showing the amount in
the fund. If the fund 1s established
under §280.107(a)3) using incremental
funding backed by honding authority,
the financial statements must show
the ©previous year’s balanee, the
amount of funding during the year, and
the closing balance in the fund.

(iii) If the fund is established under
§280.107(2)(8) using ineremental funding
hacked by bonding aunthority, the
owner or operator must also maintain
documentation of the required bonding
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authority, including sither the results
of a voter  refersndum {under
§280.107(a)(3)()), or attestation by the
State Attorney General as specified
under § 280.107(a.)(3)(i1).

{10) A loeal government owner or op-
erator using the Ilocal -government
guarantes supported by the local gov-
ernment fund must maintain a copy of
the guarantor’s year-end (financial
statements for the most recent com-
plated financial reporting year showing
the amount of the fund.

(11)1) An owner or opaerator using an
assurance mechanism specified in
§8280.95 through 280.107 must maintain
an updated copy of a certification of fi-
nancial responsibility worded as fol-
lows, except that instructions in brack--
ats are to be replaced with the relevant
information and the brackets deleted:

CERTIFICATION OF FINANGCIAL RESPONSIBILITY

[Owner or cperator] hereby certifies that it
is in compliance with the requirements of
subpart H of 40 OFR part 280.

The financisl assurance mechanism(a) used
to  demonstrate financlal responsibility
wnder subpart H of 40 CFR part 2680 1s (are) as
follows:

[For each mechanism, list the iype of
mechanism, name of issuer, mechanism
number (if applicable), amount of coverage,
effective period of coverage and whetier the
mechanism covers “taking correotive ac-
tion** and/or “compensating third parties for
bodily injury and property damage caused
by either “sudden accldental releases” or
“nonsudden accldental releases’ or ‘“aceci-
dental releases.”]

[Signature of owner or operator]
[Name of ownsr or oparator]
[Title] .

[Date} :
[Signature of witness or notary]
[Name of witness or notary}
fDate]

(i) The owner or operator must update
this certification whenever the financial as-
surance mechanlsm(s) used to demonstrate
finanocial responsibllity change(s).

[58 FR 9051, Feb. 18, 1993]

§$280,112 Drawing on financial assur-
ance mechanisms.

{a) Except as specified in paragraph
(d) of this section, the Director of the
implementing agency shall reguire the
guarantor, surety, or institation
issuing a letter of credit to place the
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amount of funds stipulated by the Di-
rector, up to the Hmit of funds pro-
vided by the flnancial assurance mech-
anism, into the standby trust if:

(1)1} The owner or operator fails to
establish alternate financlal assurance
within 60 days after receiving notice of
cancellation of the guarantee, surety
bond, letter of credit, or, as applicable,
other financial assurance mechanism;
and

{1} The Director determines or sus-
pects that a release from an under-
ground storage tank covered by the
mechanism has occurred and so noti-
fies the owner or operator or the owner
or operator has notified the Director
pursaant to sabparts B or F of a release
from an underground storage tank cov-
ered by the mechanism; or

(2) The condltions of paragraph (b))
or (b)2) (1) or (il) of this section are
satisfied.

(b) The Director of the implementing
agency may draw on a standby trust
fund when:

(1} The Director makes a final deter-
mination that a release has occurred
and immediate or long-term corrective
action for the release is needed, and
the owner or operabor, after appro-
priate notice and opportunity to com-
ply, has not conducted corrective ac-
tion as required under 40 CFR part 280,
subpart F; or

(2) The Director has received either:

(1) Certification from the owner or
aperator and the third-party Hability
claimant(s) and from attorneys rep-
resenting the owner or operator and
the third-party liability claimant{s)
that a third-party liability claim
should be paid. The certification must
be worded as follows, except that in-
structions in brackets are to he re-
placed with the relevant information
and the brackets deleted:

COERTIFICATION OF VALID CLAIM

The undersigned, as principals ard as legal
representatives of finsert: owner or operator]
and [insert: name and address of third-party
claimant], hereby certify that the claim of
vodily injury Tand/or] properity damage
caused by an aceidental release arising from
operating [owner's or operator’s} under-
ground storage tank shounld be paid in the
amount of S 1
{Signatures]

Owner or Operator

Attorney for Owner or Operator

§280.114

(Notary)

Date
[Signatures}

Clalmant(s)

Attorney(g) for Clalmant(s)

(Notary)

Date
or (i) A valid final court order establigshing
a judgment agalnst the owner or operator for
bodily injury or properiy demage caused by
an accidental release from an underground
storage tank covered by financial assurance
uttder this subpart and the Director deter-
mines that the owner or operator has not
satisfied the judgment.

(¢) If the Director of the imple-
menting agency determines that the
amount of corrective action costs and
third-party Hability claims eligible for
payment under paragraph (b} of this
section may exceed the balance of the
standby trust fund and the obligation
of the provider of financial assurance,
the first priority for payment shall be
corrective action costs necessary to
protect human health and the environ-
ment, The Director shall pay third-
party liability claims in the order in
which the Director receives certifl-
cations under paragraph (b)(2)(1) of this
section, and wvalid couri orders under
paragraph (b)(2)(ii) of this section.

(d) A governmental entity acting as

_guarantor under §280.106(¢), the local

government gnarantee without standby
trust, shall make payments as directed
by the Director under the oir-
camstances described in §380.112 (a),
(b}, and (¢).

[68 FR 9052, Feb. 18, 18931

$280,113 Release from the require-
ments.

An owner or operator is no longer re-
gaired to maingain financial responsi-
bility under this subpart for an under-
ground storage tank after the tank has
been properly closed or, if corrective
actlon is requlred, after corrective ac-
tion hag been completed and the tank
has been properly closed as reguired by
40 CFR part 280, subpart G.

{53 FR 43370, Oact, 26, 1988. Redesignated at 58
FR 8051, Feb. 18, 1993]

§280.114 Bankruptey or other inca-
pacity of owner or operator or pro-
vider of financial assurance,

{a) Within 10 days after commence-
ment of a voluntary or involuntary
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proceeding under Title 11 (Bank-
ruptey), U.8. Code, naming an owner or
operator as debtor, the owner or oper-
ator must notify the Director of the
implementing agency by certified mail
of such commencement and submit the
appropriate forms listed in §280.111(b)
documenting current finanectal respon-
sibility.

{©) Within 10 days after commence-
ment of a voluntary or involuntary
proceeding under Title 11 (Bank-
ruptey), U.S, Code, naming a guarantor
providing financlal assarance as debt-
or, such guarantor must notify the
owner or aperator by certified mail of
such commencement as required under
the terms of the guarantes specified in
§280.96.

{¢) Within 10 days after cemmence-
ment of a wvoluntary or involuntary
proceeding under ‘Title 1@ (Bank-
ruptey), U.S. Code, naming a local gov-
ernment owner or operator as debtor,
the local government owner or oper-
ator must notify the Director of the
implementing agency by certiffed mail
of such commencement and sabmit the
appropriate forms lsted in §280.111(b)
documenting current financial respon-
sibility.

(d) Within 10 days after commence-
ment of a wvoluntary or involuntary
proceeding under Title 11 (Bank-
ruptey), U.8. Code, naming a guarantor
providing a lecal government financial
assurance as debtor, such guarantor
must notify the local government
owner or operator by certified mail of
siuch conmnnencement as required under
the terms of the guarantee specified In
§280.106.

(e} An owner or operator who obtains
financial assurance by a mechanism
obher than the financial test of self-in-
surance will ha deemed to be without
the required financial assurance in the
event of a hankruptey or incapacity of
its provider of financial assurance, or a
susponsion or revocation of the anthor-
ity of the provider of financial assur-
ance to issue a guarantee, insurance
policy, risk retention group coverage
policy, surety bond, Ietter of eredis, or
state-required mechanism. The owner
or operator must obtain alternate fi-

nancital assurance as speoified in this

subpart within 30 days after receiving
notice of such an event. If the owner or
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operator does not obtain alternate cov-
erage within 30 days after such notifi-
cation, he must notify the Dirsctor of
the implementing agency.

() Within 30 days after receipt of no-
tifleation that a state fund or other
state assurance has become incapable
of paying for assured corrective action
or third-party compensation costs, the
owner or operator must ohtain alter-
nate finanecial assurance.

[58 FR 9053, Fab. 18, 1993]

§280.1156 Replenishment of guaraniees,
letters of credit, or surety bonds.

(a) If at any time after a standby
trust is funded upon the instruection of
the Director of the implementing agen-
oy with funds drawn from a guarantee,
local government guarantee with
standby trust, letter of credit, or sur-
ety bond, and the amount in the stand-
by trust 1s reduced bhelow tha full
amount of coverage regquired, the
owier or operator shall by the anniver-
sary date of the financial mechanism
from which the funds were drawn:

(1) Replenish the value of financial
assurance to egual the full amount of
coverage reguired, or

(2) Acquire another financial assur-
ance mechanism for the amount by
wiich funds in the standby trust have
bheaen reduced.

(b) For purposes of this section, the
fult amount of coverage required is the
amount of coverage to be provided by
§$280.93 of this subpart. If a combination
of mechanisms was used to provide the
assurance funds which were drawn
upon, replenishment shall cceur by the
earliest anniversary date among the
mechanisms.

{68 FR 9053, Feb. 18, 1893]

§$280.116 Suspension of enforcement.
[Resm'ved}]

Subpart I—Lender Liakility

SOUROE: 60 FR 46711, Sept. 7, 1995, unless
otherwise noted.

'§280.200 Definitions.

(a) UST technical siandards, as used in
this subpart, refers to the UST pre-
ventative and operating requirsments
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